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Report of Purpose, Operations and Mission and Projects, Statement of Justification

A. Purpose and Mission

The primary purpose for which ESNMC was formed is to serve, and to provide investment
capital and capital assistance for and to the benefit of, low-income communities and persons
with an intention of carrying out such purposes in order to relieve and reduce unemployment,
promote and provide for additional and maximum employment, foster better job opportunities,
maintain such job opportunities, and generally act in the interests of low income communities
and people.

With that primary purpose in mind, ESNMC was formally incorporated in 2004 for the purpose
of applying for an allocation of New Markets Tax Credits (“NMTCs”) from the Community
Development Financial Institutions (“CDFI”) Fund of the U.S. Department of Treasury. ESNMC



received notice of its first allocation of NMTCs in May 2009, a $30MM allocation. In November
2016, ESNMC received a second allocation of NMTCs in the amount of S55MM.

B. Projects

In September 2011, ESNMC closed its first NMTC transaction, an $18 million Qualified Eq'uity
Investment (“QEI”) for Agro-Farma, maker of Chobani Greek-style yogurt; in September 2012,
ESNMC closed its second NMTC transaction, a $12 million QEI for Brooklyn Navy Yard
Development Corporation. The two transactions accounted for ESNMC’s entire first allocation
of NMTCs.

Utilizing its second allocation of NMTCs, ESNMC closed its third NMTC transaction, an $11
million QEI for the National Comedy Center, in April 2017; and its forth NMTC transaction, a $5.5
million QE! for the SUNY Broome Culinary Arts Center, in May 2018.

C. Statement of Justification

ESNMC is the sole New York State entity created for and authorized to apply for New York
State’s potential allocation of Federal New Market Tax Credits. Without this Corporation, New
York State would be unable to apply for current and future rounds of New Markets Tax Credits.

By-Laws and Organizational Documents (Attached)
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.~ EMPIRE STATE NEW MARKET CORPORATION
AMENDED AND RESTATED BYLAWS

May 12, 2011

. Article |
SHAREHOLDERS

11 Sole Shareholder, The New York State Urban Development Corporation d/b/a
Empire State Development Corporation (“ESDC”), as specified in the Certificate of Incorporation
" of the EMiPIRE STATE NEW MARKET CORPORATION {“Corporation”), is the sole shareholder
(“Shareholder”] of the Corporation. As specified in the Corporation’s Certificate of
Incorporation, the aggregate number of capital shares which the Corporation shali have
authority toissue s one hundred (100} shares of Ccmmon Stock, cf one class only, with a par

- value of one cent (S0. 01) per share.

.1,2 Annual Meetings. The annual meeting of the Shareholders of Corporation for
the election of Directors and for the transaction of such other business as may come before the
meeting shall be held on the 15th day of December in each year, if not a legal holiday, and if a

" legal holiday, then on the next succeeding day not a legal holiday, at such time as shall be’
designated by the Board or the President. If the annual meeting shall not be held on the day
hereinabove provided for, the Board shall call a special meeting for the election of Directors,
which meeting shall be held within two (2) months after said day. At the annual meetingofthe
Sharehelders, the President and the Treasurer of the Corporation shafi present an annual
report showmg in appropriate detail the following information:

. {a}  An auditedfinancial statement of the Corpora‘aon for the fiscal year
im medxateiy preceding the date of the report showmg the assets and liabilities, principal
changes in assets and liabilities, revenue, receipts, expenses and dls,bursements of the

Corporation;

(b} A summary of the-activities of the Corporataon during the precedmg year.
The annual report shall be filed with the mlnutes of the annual meeting; and -

{c} A copy of each annual or other petiodic report or documentation ,
required to be filed with the U.S, Secretary of the Treasusy anﬁm&%&&mmunrﬁy ‘
Development Financial institutions Fund, as s or may be required or necessary under the New
Markets Tax Credit Program {"NMTC Program”} or otherwise in connecttcn thh the _

" Corporation’s certification as a certified commun;ty development entzty {”CDE”) underthe -

NMTC Program




1.2 Special Meetings, Special meetings of the Shareholders, for any purpose of
purposes, unless otherwise prescribed by statute, may be called by the President, or in his
absence by any Vice President, or by a majority of the Board of Directors and shall be called at
any time by the President, or any Vice President, or the Secretary or the Treasurer, upon the
request of any Shareholder entitled to vote at such meeting. Business transacted at all special
meetings shall be conﬁned to the purpaoses stated in the call. S

1.3 Act;on Without a Meeting. The Shareholder may take any action Wthh could be
taken at a meeting without a meeting pursuant to provisions of the New York Business
Corporation Law of the State of New York.

1.4  Notice of Meetings. Notice of the place, date and time of the holding of each
annual and special meeting of the Shareholders and, in the case of a special meeting, the
purpose or purposes thereof, shall be given personally or by certifi ed mail, return receipt
requested, to each Shareholder entitled to vote at such meeting, riot less than ten {10} nor
more than fifty (50) days before the date of such meeting, and, if mailed, it shall be directed to
such Shareholder at his address as it appears on the records of the Corporation, unless he shall
have filed with the Secretary of the Corporation a written request that notices to hiim be mailed
to some-other address, Notice of any meeting of Shareholders shall not be required to be given
ta.any Shareholder who shall attend such meeting in person or by proxy and shall not, at the
beginning of such meeting, object to the transaction of any business because the meeting is not

fawfully called or convened, or who shall, either before or after the meeting, submit'a signed -
watver of notice, in person or by proxy. Unless the Shareholders shall fix after the adjournment
a new record date for an adjpurned meeting, nofice of such adjourned meeting need notbe '
given if the time and place to which the meeting shall be adjourned were announced at the
meeting at which the adjournment is taken. Atthe adjourned meeting, provided a guorum is
present, the Sharehoiders may transact any business which might have been transacted at the -
original meeting, Ifthe adjournment is for more than thirty (30} days, or if after the
adiournment a new record date is fixed for the adjourned meeting, a notice of the adjourned
meeting shall be given to each Shareholder of record entitfed to vote at the meeting.

15 Place of Meetings. Meetings of the Shareholders may»be held at such place,
within or without the State of New York, as the Board or the officer who called the meeting
shall specify in the notice of such meeting, or in a duly executed waiver of notice thereof.

1.6  Quorum. The presence, in person or by proxy, of the holders of all of the issued
and outstanding shares entitied to vote shall be necessary to constitute a guorum for the
transaction of any business. In the absence of a quorum, the holders of a majority of the votes
of the shares of stock present in person or by proxy and entftled to vote, or f no Shareholder
entitled to vote is present, then any officer of the Corporation may adjourn the meetingto a
time thereby established. At such adjourned meeting, provided that a quorum Is present, any

- business may be-transacted-which might have been transacted-at the meeting as. or;gmaﬂy* S

called.
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1.7  Mesting by Conference Telephone. One or more Shareholders may participate
in any meeting of the Shareholders by means of conference telephone or similar
- communications equipment by means of which all persons participating in the meeting can
hear each other, and participation i1 a mesting by such means shall constitute presence in
person at such meeting. In any such case the minutes of the meeting shall indicate which
Shareholders participated in the meeting by such means.

_ 1.8 Order of Business. At each meeting of the Shareholders, the President, or in his
absence or inability to act, a Vice-President, or in his absence, any person chosen by a majority
of those Shareholders present, shall act as Chairman of the meeting. The Secretary, or, in his
absence, any person appointed by the Chairman of the meeting, shall act as Secretary of the
meeting and keep the minutes thereof, The order of business at alf meetings of the
Shareholders shall be as determmed by the Chaxrman of the meeting..

1.8 Vating.

{a) Except as otherwise provided by statute or in the Certificate of
: lncorporatxon, at each meeting of Shareholders, each holder of record of shares of stock of the
Corporatien having voting power shall be entitled to one veote for every share of suchstock :
standing in his name on the record of Shareholders of the Corporation, or # such record date
shall not have been so fixed, then at the close of business on the day immediately preceding
the day on which notice of such meeting shall be given, or if notice Is waived, at the close of
business on the day immediately preceding the day on which the meeting.is held.

{b})  Each Sharehotder entitled to vote at any meeting of Sharehalders may
authorize ancther person or persons to act for him by proxy signed by such Sharehaolder or his -
attorney-in-fact. Any such proxy shall be delivered to the Secretary of such meeting at or prior
to the time designated in the order of business for so delivering such proxies. No proxy shall be
" valid after the expiration of efeven {11) months from the date thereof, unless otherwise
provided in the proxy. Every proxy shall be revocable at the pleasure of the Shareholder
_ executing it, except in those cases where an irrevocable proxy is permitted by law.

fc} . Except asotherwise provided by statute, these Amended and Restated
Bylaws {the “Bylaws”) or the Certificate of lncorporation, any corporate action to be taken by
vote of the Shareholders shall be authorized by a majority of the total votes cast at a meeting cf
Shareholders where a quorum Is present by the holders of shares present in person or
represented by proxy and entitled to vote on such action, Unless required by statite, or
determined by the Chairman of the meeting, the vote on any question need not be by written
baliot. On a vote by written ballot, each ballot shall be sighed by the Shareholder votmg, or by
his proxy, and shaﬂ state the number of shares voteci

. 1.10 List of Shareholders. The Secretary of the Corporation shall prepare and.. - - -
- maintain a complete list of the Shareholders entitled to vote at meetings of the Shareholders,
arranged in alphabetical order, and showing the address of each Shareholder and the number




of shares registered in the name of each Shareholder. Such list shall bé open to the
examination of any Sharehoider for any purpose germane 1o Shareholders' meetings; during
ordinary business hours, at a place within the city where meetings are held, which place shall
be specified in the notices of the meetings or at the Corporatioh‘s principal place of business,
The list shall be available for inspection at the time and place of meetings during the whole
time thereof. o '

141  Inspectors. In advance of any meeting of Sharehoiders, the Board may appoint
one or more inspectors to act at such méeting or any adjournment thereaf, if the inspectors
are not so appointed or if any of them fails to appear.or act, the Chairman of the meeting may,
and on the request of any Shareholder entitled to vote thereat shail, appoint inspectors, Each
inspector, before entering upon the discharge of his duties, shall take and sign an oath faithfully
to execute the duties of inspector at such meeting with strict impartiality and according to the
best of his ability. The inspectors shall determine the number of shares outstanding and the
voting power of each, the shares represented at the meeting, the axistence of a quorum, the
validity and effect of proxies, and shall receive votes, ballots or consents, hear and determine
ail challenges and questions arising in conpection with the right to vote, count and tabulate all
votes, ballots or consents, determine the result, and do such acts as are proper to conduct the
election or vote, with faimess to all Shareholders. On request of the Chairman of the meeting
or any Shareholder entitled to vote thereat, the inspectors shall make g report in writing of any
challenge, reguest or matter determined by them and shall execute a certificate of any fact
found by them,. - " : - '

112  Consent of Shareholders in Lieu of Mesting. Whenever the vote of Shareholders
at a meeting thereof Is required or permitted to be taken for or.in connection with any
corporate action, the meeting and vote of Shareholders can be dispensed with if all of the

'Sharehoiders who would have been entitled to vote upon such action, if such meeting were
‘held, consent in writing to such corporate action being taken, '

Article 3l

BOARD OF DIRECTORS

2.3 Number of Directors. The Corporation shall be managed by its Board of -
Directors {the “Board”}, which shall consist of five {5) directors, which number may be changed
from time to time as determined by a vote of the all of the Shareholders at any meeting of the
Shareholders; provided, that the composition of the Board of Directors shall at all times
maintain comphiance with the NMTC Program. All of the directors shall be of full age, Directors
need not be Shareholders. Except as otherwise provided by statute or these Bylaws, the .
~ directors shall be elected at the annual meeting of the Shareholders at which a quorum s
 present, and the persons receiving a majority of the votes cast at such election shall be elected.

“Except as provided pursuant to Section 2.12 of this Article Hl, each director shall hold office until .
the next annual meeting of Shareholders and until his successor shall have been duty elected

&
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~and gualified, or until his déath br until he shall have resigned, or have been removed, as

hereinafter provided in these Bylaws, or as otherwise provided by statute or the Certificate of
incorpcratson

2.2‘ - Power of Board of Directors. The Board shall have the management and control
of the business affairs and property of the Carporation and may exercise any and all of the
powers possessed by it under its Certificate of incorporation and By-Laws and under the laws of
the State of New York as are not by statute or the Certificate of Incorporation directed or

" required 16 be exercised or done by the Shareholders. The Board shall establish all general

poticies governing the Corporation’s operations, provided that the Board shall govern in a
manner which ensures compliance with the provisions of the Corporation’s Certificate of
Incorporation, including compliance with Section 45D of the Internal Révenue Code and
regulations promulgated thereiinder relating to the NMTC Program, and of the Commumty
Devefopmﬂnt Financial Institutions Fund as a CDE :

2.3 Chairman. The Chairman of the Board shall be desrgnated by the Shareholder{s)
on the vritten advice of the Governor and shall preside at all meetings of the Board, At each
meeting of the Board, the Chairman, or, in his absence or inablility to act, the President, shalt act
as Chairman of the meeting and preside thereat. The Secretary or, in his absence or inability to
act, any person appointed by. the Chalrman, shall act as Secretary of the meeting and keep the
minutes théreof. .

2.4 Meetings of the Board.

R ). First Meeting, The first meeting of each newly elected Board shall be
held as.soon as practicable after the adjournment of the Shareholders first meeting, at such
place and time as shall be fixed by the consent in writing of all the directors.

{b)  Regular Annuaj Meetings. Regular arxnual meetings of the Board may be

‘held, except as may otherwise be provided by law, without notice to the Board, at such time

and place as shall from time to time be determined by the Board. At the annual meeting of the
Corporation, the President and the Treasurer of the Corporation shall present an annual report ’
showmg in appropriate detail the fcﬂowmg information:

{1) - An audited financial statement of the Corporation for the fiscal
year immediately precedmg the date of the report showing the assets and liabilities, principal
changes in assets and ixabzhtxes, revenue, receipts, expenses and disbursements of the

Corporation;

(2) © Asummary of the activitles of the Corparation during the
precedingyear, The annual report shall be filed with the minutes of the annual meeting; and

s v B

3B A copy of each annual or o’cher periodic-report or documentat]on
requxred io be fi led thh the U.S. Secretary of the Treasury and/or to the Community



Devetopment Financial Institutions Fund; as is or may be reguired or necessary under the NMTC
Program or otherwise in connection with the Corporation’s certification as a CDE under the
. NMTC Program, ’ ‘

{c)  Special Meetings. Special meetings of the Board may be called at any
time by the Secretary at the request in writing of either the Chairman of the Board, the
President, or one or more members of the Board. ‘Such request shall state the purpose or
~ purposes of the proposed meeting, Such meetings may be held at any place. Notice of each
such meeting, specifying the time and place thereof, shall be given by the Secretary by
causing the same to be delivered to each director at least five (5) days before the meeting or
mailed to each director at feast seven {7) days before the meeting. No such notice of any
meeting need by given to any director who attends the meeting without protesting, prior
thereto or at its commencement, the lack of notice to him or her or who files a written walver-
of notice thereof with the Secretary, either before or after the meeting.

{d} §R;aserved}



2.5 Quorum of Directors. Except as otherwise provided in the Certificate of
incorporation of the Corporation, a quotum for the transaction of business at meetings of the
Board shall consist of not less than sixty percent {60%) of the total members of the Board then
in office. -in the absence of a quorum at any duly scheduled or duly called meeting, a majority
of the directors present may adjourn the meeting from time to time, without notice other than
announcement at the meeting, until 8 quorum is present, at which time any business may be
transacted which might have been transacted at the meeting as originally scheduled.

26  Manner of Acting. Except as otherwise expressly required by statute or the
. Certificate of lncorporatlon, the act of a majority of the directors at any mee’cmg at which a
guorum is present shall be the act of the Board,

2.7 Termand Vacancies. Unless prior ’cheretcr a director resigns, dies, is removed or
otherwise ceases to serve,-each director shall continue to hold office unil his or her successar
has been elected and has qualified. Any vacancy in the Board caused by the death resignation
.or removal of a director shall be filled by the Shareholders; provided, that, any vacancy so filled
shall'ensure that the composition of the Board shaH at all times maintain compliance with the
NMTC Program. ‘

/

28 Resrgga’non . Resxgnatmns of directors must be in writing and shall be effectiva
upon the date of receipt thereof by the Secretary or upon an effective date specified therein,
whichever date is fater; provided, any such resignation shall not take effect if such resignation
shall result in non-compliance with the NMTC Program relating to accountabitity of the Board to
low income communities,

2.9 Remova{ of Directors. Any director may be removed at any time, with or without
cause, by the Shareholder, and the vacancy caused thereby shall be filled pursuant to the
provisions of Sectxon 2.7, above

2,10 Ccmpensatxon of Directors. No dxrector or officer of the Corporatzon shall
recewe\, directly or indirectly, any salary, compensation or emolument fror the Corporation,
except &s provided by the Board; provided, that directors may be reimbursed for reasonable
eéxpenses incurred in the performance of their services as such. Serving as a director shall not
preciude any director from serving the Corporation In any other capacity and receiving
compensation therefor, provided the terms of such other service are on commercially
reasonable terms and at arm’s length.. [END OF ARTICLE H].




Article 1il

COMMITTEES; ADVISORY BOARDS

3.1  Executive and Other Committees; Advisory Boards. The Board may, by
resolution passed by a majority of the whole Board, designate one or more committees or
~ advisory boards, each such committee or advisory board may include one (1} or more ofthe
directors of the Corporation. The Board may designate one or more directors as alternate
members of any such committee or advisory board, and shall replace any absent or disqualified
. member of any such committee or advisory board. Each advisory board shall at alf times
include at least twenty (20%) of its members being persons representative of low income
communities within the Corporation's service area as designated in Corporation's application to
the Community Development Financial Institutions Fund for certification as a CDE.

3.2 . Muliiple Service Areas, To the exten’é the Territory of the Corporation

- encompasses muliiple service areas, the Cdrporat%cn may maintain an advisory board in each
such service area, each such advisory hoard o consist of at least one (1} or more of the
directors of the Corporation and at all times at least twenty (20%) of its members shafl be-
persons representative of fow income cemmunities in.each of the local service areas within its
Territory. Each advisory board shall have such duties and responsibilities as are assigned to it
'by the Board of Directors as to business and affairs originating in or relevant to the focal service

" area that each such advisory board is representative of within the Territory.

3.3  Mannerof Acting. The Board shall refer to its advisory board(s) any matter
originating in or relevant to fts service area. After a meeting(s) properly called and upon
completion of review by the advisory board as to such referred matters, the decisions and
resolutions adopted by the advisory board shall be referred to the Board. The advisory board
- shalf meet quarterly. The advisory board shall also conduct, at least annually, a public
community meeting before residents-and business owners in the low income communities
within the service area for the purpose of soliciting from such residents and businesses issues of
concern within that service area. The advisory board shall review such information so gathered
and refer to the Board its findings, recommendations and proposals. The advisory board shall
also refer to the Board any other decision or resolution it adopts at any other meeting of the
advisory hoard properly cafled for such purpose. The resolution or décision of an advisory
board shall not be authorized unless it s ratified by the Board of Directors, in whole, in part or
with amendment, as evidenced by appropriate resclution of the Board of Directors. Upon such
ratification, such decision or resolution shall be carried out by the Board of Directors in the
proper performance of such Board’s duties in its management of the business and affairs of the
Corporation as set forth in and consistent with the terms of these Bylaws.




3.4 Meeting by Conference Telephone. One or more members of the advisory
board(s} may participate in any meeting of the advisory board{(s) by means of conference
telephone or similar communications equipment by means of which all persons participating in
the meeting can hear each other, and participation in a meeting by such means shall constitute
" prasence in person at such meeting. In any such case the minutes of the meeting shall indicate
which members'of the advisory board(s} participated in the meeting by such means.

. 3.5 Minutes of Meeting. Each advisory-beard shall keap written minutes of its
proceedings and shall report such minutes to the Board of Directors. No committee or advisory
board shall have the authority to amend these Bylaws or any resolution of the Board of
Directors previously adopted.

3.6  General. The Board shall have the power at any time to fill vacancies in, orto
change the membership of any committee or advisory board. Nathing contained herein shall”
be deemed to prevent the Board from appointing one or more committees oradvisory boards
consisting in whole or in part of persons who are not directors of the Corporation, The’
President, and any member of the Board of Directors, or their des;gnee may attend any
commfttee or advrsory board mesting.

‘Article IV

. OFFICERS

4.1 Number, Election and Compensation. The principal officers of the Corporation -
 shall be the Prestdent, one or more Vice Presidents, a Secretary and a Treasurer and such other
officers as may be elected by the Board of Difectors from time to time. All officers of the
Ccrporation shall be elected by the Board. Any two or mare offices may be held by the same’
. person except the officés of President and Secretary.

4.2 Term and Removal, Unless he or she resigns, dies or is removed prior thereto,
each officer of the Corporation shall hold office until his or her successor has been elected and
has qualified. ‘Any person elected or appointed by the Board may be removecf at any time, with .

.or without cause, and all vacancies [however arising) may be filled at any time, in each case by
the affirmative vote of thé Board. Any other employee of the Corporation may he removed at
any time, with or without cause, by the President or by any superior of such employée to whom
the power of removal has been delegated by the President. :

4,3  President. The President shall have general supervision and direction of the

~ business of the Corporation, shall see that all orders and reselutions of the Board are carried
into effect, and shall be a member of all committees appointed by the Board. The President
shall have such other powers and perform such other duties as may be prescribed from time to

- time by the Board.



44 Vice Presnderﬁts Each Vice President shall have such powers and perform such
.duties as may be prescribed from time to time by the Board or the President.. in the absence or
drsabxi“ty of the President, a Vice President desxgnated by the Board shall be vested with all the
powers and authority to perform all the dutxes of sasd officer, :

4 5  Secretary., The Secretary shall attend ail sessions . of the Board and ali meetings
of the shareholders and record all votes and the minutes of all proceedings in a book to bé kept
for that purpose. The Secretary shall perform like duties for the standing committees when -
required. The Secretary shall give, or tause to be given, notice of all meetings of the
shareholders and of the Board when notice is required by these Bylaws. The Secretary shall
have custody of the seal of the Corporation; and, when authorized by the Board or when any
instrument requiring the corporate seal to be affixed shall first have been signed by the
Chairman of the Board, the President or a Vice President, shall affix the seal to the instrument -
and shall attest the same by his or her signature. The Secretary shall have such other powers
and perform such.other duties as may be prescribed frcm time to time by the Board or tha
President. - -

4.6 . Assistant Secreta ries. Each Assistant Secretary, if one or more are appointad,

.~ shall be vested with alf the powers and authorized, in the absence or disability of the Secretary
to perfornm all the duties of the Secretary. Each Assistant Secretary shall perform such other

‘ dut;es as may be prescribed fmm time to time by the Board, the President or the Secretary.

4.7 "Treasurer, The Treasurer shall bethe chief financial officer of the Corporation.
The Treasurer shall have custody of the corporate funds and securities of the.Corporation, shall
keep fult and accurate accounts of receipts and disbursements in books belonging to the
Corporation, and shall deposit all moneys and other valuable effects in the name and to the
credit of the Corporation in such depositaries as may be designated by the Boar&, The
Treasurer shall disburse the funds of the Corporation, taking proper vouchers for meetings of
the Board or whenever any of them may require it, an account of all his or her transactions as
Treasurer and of the financial condition of the Corporation: The Treasurer shall have such other
- powers and perform such other duties as may be prescribed from time to time by the Board, or
the President.

48  Dutles of Officers May be Delegated. In case of the absence of any officer of the
Corporation, or for any other reason that the Board may deem sufficient, the Board may
delegate, forthe time being, the powers or du’cles, or any of them, of such officer to any other
officer, or to any director. -

4.9  Resignations. Any officer of the Corporation may resign at any time by glving
written notice of his resignation to the Board, to the President or the' Secretary. Any such
. resignation shall take effect at the time specified therein or, If the time when it shall become
effective shall not be specified therein, immediately upon its receipt The acceptance of such
ressgnatlon sha{l not be necessary to make it effective.
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4 10 . Removal. Any officer or agent of the Corporation may be removed, with cause,
at any time, by the vote of the Board at any meeting of the Board. Such removal shall be
without prejudice to the contractual rights, if any, of the person so removed.

" 4,11  Vacancies, A vacancy in apy office, whether arising from death, resignation,
- removal or any other cause, may be filled for the unexpired portion of the term of the office in
the manner prescribed by these Bylaws for the regular efection or appointment of such office.

4,12 Officers’ Bonds or Other Security, No officer of the Corporation, unless -
otherwise specified by law or by the Board of Directors, shall be required to furnish a bond or
other security for the faithful performance of his duties hereunder. If such bond or security is
required by the Board of Directors, it shall be in such amount arrd with such surety or sureties
as the Board may reqmre .

4,13 Comgensatlcn The compensat;on of the officers of the Corporation fort‘neir
services as such shall be fixed from time to time by the Board, but nothing contained herein
" shall require the Board to compensate an officer for his or her duties as such, An officer ofthe
Corporation shall not be prevented from receiving com pensatlen by reason of the fact that he
is also & director of the Corporation.

Article V

" CAPITAL STOCK

5.1  Stock Certificates. Each holder of stock of the Corporation shall be entitled to
have a certificate, in such form as shall be approved by the Board, certifying the number of
shares of stock of the Corporation owned by him. The certificates representing shares of stock
shall be signed in the name of the Corporation by the President and by the Secretary, and '
sealed with the seal of the Corporation {which seal may be a facsimile, engraved or- printed). In
case any officer who shall have signed such certificates shall have ceased to be such officer
- before such certificates shall be Issued, they may nevertheless be issued by the Corporation
with the same effect as if such officer were still in office at the date of their issue,

5.2 Books of Account and Record of Stockholders. The books and records of the
Corporation may be kept at such place as the Board of Directors may from time to time
determine. The stock record books and the blank stock certificate books shall be kept by the

‘ Secretary or by any other of'ncer or agent designated by the Board of Directors. -
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53  Transfer of Shares. The transfer of shares of stock of the Corporation shallbe -
made on the stock records of the Corporation only upon authorization by the registered holder
thereof, or by his attorney, authorized by power of attorney duly executed and filed with a
transfer agent or transfer clerk, and upon surrender of the certificate.or certificates for such
shares properly endorsed or accompanied by a duly exécuted stock transfer power and the
payment of all taxes thereon. Except as othervise provided by law, the Corporation shall be
entitled to recognize the exclusive right of a personin whose name any share or shares stand
on the record of stockholders as the owner of such share or shares for all purposes, including,
without limitation, the rtghts to receive dividends or other distributions, and 1o vote as such
owner. ‘The Corporation may bold any such stockholder of record Hable for calls and
assessments and the Corporation shall not bé bound to recognize any equitable or legal claim
to or interest in any such share or shares on the part of any other person whether or not it shall
have express or other notice thereof, A stockholder shall not assign shares as secun’ty

54 Regulations. The Board may make such additional rufes and regulations, not
. inconsistent with these Bylaws, as it may deem expedient concerning the issue, fransfer and
registration of certificates for shares of stock of the Corporation. It may appoint, or autherize
any officer or officers to appoint, one or more transfer agents or one or more transfer clerks
and one or mare registrars and may require all certificates for shares of stock to bear the
signature or signatures of any of them.

.55  Lost, Destroved or Mutilated Certificates. The holder of any certificate
representing shares of stock of the Corporation shall immediately notify the Corporation of any
lass, destruction or mutilation of such certificate, and the Corporation may issue a new
certificate of stock in the place of any certificate theretofore issued by it which the owner
thereof shall attest and verify in such form acceptable to the Board to have been lost, stoler, or
destroyed or which shall have been mutilated. Insuch event the Board may, in its discretion,
require such owner or his legal representatives to give to the Corporation a bond in such sum, '
limited or unfimited, and in such form and with such surety or sureties as the Board, in fts.
absolute discretion shall determine to indemnify the Corporation against any claim that may be
made against it on account of the alleged loss, theft, or destiuction of any such cert;ﬁcate or
. theissuance of a new certificate. , A - .

' 5.6  Closing of Transfer Books, Fixing Record Dates. The Board of Directors shall have
. power to close the stock transfer books of the Corporation for a period not exceeding fifty (50}
days preceding the date of any meeting of stockholders, the date of payment of any dividend,
the date for the allotment of rights, the date when any change or conversion or exchange of
capital stock shafl go into effect, or for a period not exceeding fifty (50) days in connection with
obtaining the consent of stockholders for any purpose. In lieu of closing the stock transfer |
books as aforesaid, the Board of Directors may fix in‘advance a date, not exceeding fifty {50)
days preceding the date of any meeting of stockholders, the date forthe paymentofany

_dividend, the date for the allotment of rights, the date when any change or conversionor . - - . C e e e
exchange of capital stock shall go into effect, or a date in connection with obtaining such :
consent, as a record date for the determination of stockholders entitled to notice of and to vote
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at any such meeting, and any adjoumment thereof, entrtied to receive payment of any such
dividend, to any such allotment of rights, to exercise the rights in respect of any stich change,”
conversion, or exchange of capital stock, or to give such consent. In such case anly, such .
stockholders as shall be stockholders of record on the date so fixed, shall be entitled to such
notice of and to vote at such meeting, and any adjournment thereof, to receive payment of
such dividend, to receive such allotment of rights, to exercise such rights, or to give such
consent, as the case may be, notwithstanding any transfer of any stock on the books of the
Corporation after any such record date fixed as aforesaid.

5.7 Stock Offering. The Board of Directors may offer all or any pornon cf the

authorized capital stock of the Corporatton at any time and from time %o time as it shall
determine, subject to the ilm;tatlons, and/or author izations set forth in the Certificate of.

Incorporation,

Article Vi

INDEMINIFICATION OF DIRECTORS AND OFFICERS

6.1 {a)  General Scope of Indemnification, The provisions of this Article for
indemnification shall be in addition to and shall not supplant any indemnification by the State
‘of New York heretofore or hereafter conferred upon any Director, officer or employee by a
statute, by Sections 17, 18 and 19 of the Public Officers law, or otherwise. This Article is to be
construed fiberally in favor of each Director, officer and employee of the Corporation to the -
fullest extent permitted by law; and any ambiguity, uncertainty or reasonable doubt as to facts,
interpretation or legat conclusions shall be resolved in favor of such Director, officer or
employee. The provisionis of this Article shall inure only to the Directors, officers or employees
of the Carporation or of its subsidiaries, and to their estates, shall not enlarge or diminish the
rights of any other party, and shall not impair, limit or modify the r;ghts and obligations of any
insurer under any policy ofinsurance.
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{b)  Directors, Officers and Employees. ‘Other than as provided in Section 4.4
of these Bylaws, the Corporation shall to the fullest extent permitted by faw save harmiess and
indenmify any person {or his or her estate) who shall have served as a director, officer or
employee of the Corporation or of a subsidiary of the Corporation against financial loss or
. reasonable Htigation expense incurred in connection with any claim, demand, suit, action or
.proceedings, whether civil or criminal, or the defense thereof, and arising out of {a} any
transaction of the Corporation or of a subsidiary of the Corporation, or {b) any act or failure to

act by any such director, officer or employae while engaged in the discharge of his or her duties -
on behalf of the Corporation or its subsidiaries.

6.2  Conditions Precedent and Representation of Persons Indemnified. Except in a
criminal proceeding, the right to Indemnification shall be conditioned on {a) the prompt,
- delivery o the Corporation of a copy of the summons, complaint, process, notice, demand or
pleading commencing any such claim, demand, suit, action or proceeding, (b) a
contemporaneous offer to name counsel to the Corporation as counsel to the director, officer
or employee in the defense of such claim, demand, suit, action or proceeding, and (c}-the full
cooperation of the diractor, officer or employee, in the event the offer is accepted, in the
making of such defensa. The Corporation may, either by its own staff counsel or by outside
counsel of its choice, accept the offer and assume the representation of any person who '
becomes a party to the claim, demand, suit, action or proceeding, except in shtuations in which
(a) choice of counsel is governed by statute, or {b) the Corporation’s counsel determines that it
is inappropriate or Inadvisabte for such person to be represented by counsel chosen by the
Corporation. In the event the-Corporation does not assume such _representation; such person
shafl have the right to engage private counsel of his or her choice and the Corporation shall
~have the obligation of indemnification for the reasonable fees'and expenses of such private
counsel as provided in this Article and, to the extent-applicable, Article Seven of the Business
Corporation Law; provided, however, that the Corporationias a condition to such
indemnification by the State of New York pursuant to statute shall require appropriate groups
of person to be represented by the same counsel.

6.3  Advances of Expenses.

. {8}  Directors and Officers. A Director or officer who becomes a party to an
action or proceeding may request that the Corporation advance expenses pending the final
dispasition of such action or proceeding. Such advancement shall be made in the manner

.delineated by Section 723 of the Business Corporation Law.

(b} Employees. Reasonable litigation expenses incurred by an employes who
becomes a party to an action or proceeding may be paid by the Corporation from time to time
pending the final disposition of such action or proceeding without necessity for any
authorization, findings, or other action by the directors prior to the making of such advances;
provided, however, that such advancement shall be made in the manner delineated by Section____.
723 of the Business Corporation Law; and that the directors (i) may make a prefiminary finding
at any time prior to the final disposition of such action or proceéding that it then appears that
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an employee has clearly not acted, in good fafth, for & purpese reasonably believed to be in the

best interests of the Corporation or of its subsidiaries and, in criminal actions or proceedings, in

addition, that the-employee clearly had not had reasonable cause o believe that his or her

conduct was lawful, or may seek an opinion in writing of outside legal counsel with respect to-

that issue, and if such a preliminary finding shall be made or a negative opinion on theissue

. shall be given, no further advances under this paragraph shall-be made with respect to-

_ expenses of such employee, and (i) may determine, or provide far the determingtion of, tha
reasonableness of expenses sought to be advanced.

6.4  Directors’ Liability. No director of.thé’Corporation shall be personally liable fo -
the Corporation or its shareholders for damages for any breach of duty as a director, unléss a
judgment or other final adjudication adverse to the director establishes that, in connection with
. any such breach of duty (i} the acts or omissions of the director were in bad falth or involved .-
. intentional misconduct or a knowing violation of law, {ii) the director personally gained in fact a
financial profit dr other advantage to which the director was not legally entitled, or (m) the acts
of the director viclated Sectlon 719 of the Business Corporation Law. ‘

Article VI

CONDUCT OF BUSINESS

7.1 Powers of Execution; Deposits.

{a) Al checks and other demands for money and notes and other
instruments for the payment of money shall be signed on behalf of the Corporation by such
officer or officers or by such other person or persons as the Board may from time to time

designate.

(b} Ali contracts, deeds and other instruments to which the seat of the
Corporation is affixed shall be signed on behalf of the Corperation by the President, or such
"other person or persons as the Board may from tlme to time designate and shall be attested by
the Secretary or an Assistant Secretary

{c  Allother contracB deeds and instruments shall be signed on behalf of
the Corporation by the President or such other Rerson or persons as the Board or the President
may from time to time design ate

{d}  Noloans or advances at any time to the Corporatmn ’Erom any bank trust-
company or other institution, or from any firm, corporation or individual shall be made,
executeci or delivered, nor shall promissory notes, bonds or other certificates be issued in
conpection therewith, unless specifically authorized by the Board and shall otherwise be In such
form and of such substance as Is required in order to maintain compliance with the NMTC
Program. No promissory notes, bonds or other certificates or evidences of indebtedness of the
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‘Corporation shall be execlted or delivered unless specifically authorized by the Board. No
- mortgage, pledge, hypothecation or transfer of any securities or other property of the
Corporation shall be given uniess specifically authorized by the Board.

{e)  All funds of the Corporation not otherwise émployed shall be deposited
from time to time to the credit of the Corporation in such banks, trust companies or other
depositories as the Board may from time to time designate or as may be designated by any
officer or officers of the Corporation to whom such power of designation may from time to
* time be delegated by the Board, For the purpose of deposit and for the purpose of collection
for the account of the Corporation, checks, drafts and other orders for the payment of money
which are payabie to the order of the Corporation may be endorsed, assigned and delivered by
any officer or agent of the Corporation, or in such other manner as the Board may determine by

resolution. -

{f) The Board may from time to time authorize the opening and keeping of
general and special bank accounts with such banks, trust companies or other depositories as
* the Board may designate or as may be designated by any officer or officers of the Corporation

to whom such power of designation may from time to time be delegated by the Board. The

" Board may make such special rules and regulations with respect to such bank accounts, not
inconsistent with the provisions of these Bylaws, as it may deem expedient. The Board may
authorize the Corporation to contract with an investment advisor or other custodian to manage
its investments in accordance with investmant poliey established by the Board,

. 7.2 Seal. Thecorporate seal shall have inscribed thereon the name of the
Corporation, the year of its organiZation and the words, “Corporate Seal, New York.”

7.3  HiscalYear. . The fiscal year of the Corporation shall end on March 31,

ARTICLE Vil

BOOKS AND RECORDS

-~ 81  Maintenance of Books, There shall be kept by the Corparation {i) correct and
complete books and records of account, (i) minutes of the proceedings of the Board of
Directors and its committees, (iii} minutes of the proceedings of the Shareholders, {iv) a current
list of Directors and their residence addresses, {v) a current list of Shareholders and their '
residence addresses, {vi) a copy of the Certificate of Incorporation of the Corporation and all
amendments thereto, and {vil} a copy of these Bylaws and all amendments thereto.
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ARTICLE 1X
&Wm

"8.1  Amendmients, The.se Bylaws may be amended repealed or new Bylaws adopted
at any annual or special meeting only bythe affirmative vote of the Board, provided that a -
written notice shall have heen sent to each member of the Board at feast ten days before such
annual or special meeting. .Such notice shail state the alterations, amendments, additions or
changes which are proposed to be made in such Bylaws. Only such changes shall be made as.
have been specified in the notice, and only if such changes will not resultin any non-compliance
with the provisions of the Corporation’s Certificate of Incorporation, including compliance with
Section 45D of the Internal Revenue Code and regulations promulgated thereunder relating to
the new markets tax credit program; and of the'Community Development Financial Institutions -
Fund as a CDE. .

- ARTICLEX

RULES AND REGULATIONS

10.1  BCLand UDC Act; NMTC Program.. This Corporation is organized under and _
pursyant to the New York State Urban Development Corporation Act of 1968, as amended, and
the Business Corporation Law of the State of New York. All functions of this Corporation are
subject to the provisions of such laws and such other rules, regulations, policies, procedures
and gwdeimes as are now or may hereafter apply to or be adopted by Corporation, fncludmg
the NMITC Program rules,. regulatlons, policies, procedures and guidelines. :
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CERTIFICATE OF INCORPOR ATION

OF

EMEFIRE STATE NEW MARKET CORPORATION |

Utdez Section 402 of the Business Corporaticn Lav

Filed .B'y: - New York State 'Urba_nDevefcpmcnt Cg:pt)'raﬁon"- .
. 'd/b/a Bmpire Stats Development Corporation ./
633 Third Avenne — 37" Floor

New York, New York 10017
'Aft: Tonathar Beyer, Esq.



CERTIFICATE OF INCORPOR ATION
: OF P T
.-EMPIRE STATE NEW MARKET CORPORATION

- UNDER SBCTION 402 OF THE BUSINESS CORPORATION LAW

. THE UNDERSIGNED, bé’fﬁg & nataral peréon of the age of éightepﬂ years or aver, for
the purpose of forming & corporation pursuant to Section 402 of the Business Corporation Law of

- the State of New York, does hereby certify:

" FIRST:  The name of th corpormtion is EMPIRE STATE NEW MAREET
CORPORATION - (the “Corporaﬁog”); _ 4 . :

SECOND: - The Gorpbrabion is to be a subsidiary of the New Yoik State Urban
Development Corporation (“UDC™, as kthorizsd by Section 12 of the New York State Urba
" Development Corporation Act, as amended (the *UDC Act™; . - -

THIRD: | Subject to the terms of this Article THIRD  the purposes for which the
Corporation is formed are to facﬂitaielpérfomce_cf all purposes, powers and fuhctiong
entrusted to UDC by the UDC Act. The Corporation shall have all powers conferred upon & ‘
business-corporation by the laws of the State of New York. In’ additien to and notwithstanding
* the foregoing, the primary purpose for which the Corporation is forméd is to serve, and to
provide investment capital and capital assistance for and o the benefit of, low income ‘
communities and persons withiti its service ares, as designated upon Corporation's certification
as & community Gevelopment entity under the New Markets Tax Credit Program ("Territory™),
with an Infention of carrying out such purposes in order to relieve and reduce unemployment, -
promois and provide for additional 2nd maximnm employment, to foster better Job opportunities, _
to maintain such job opportumities, and to generally act in the interests of low income S
communities and persons-within its Territory. The Corporation is not formed o engage in any
act or activity requiring the consent or approval of any state official, department, board, agency -
or other body withowt such consent or approval first being obtained. In furtherance of said =~
purposes, the Corporation's powers shall mclude the following, which shall be exereised.and
implemented such that substantially alf of the Corporation's activities shall be involved in the .
catrying out of such potwers; L - ..

(&) Toplam; develop, and administer jfs business dotivities to foster the
crestion, retention and expansion of jobs and economic oppertimities for lowincome -
comumunities aad persons within its Territory; and o .

. (b) . To assist businesses located within low income communtties within its
Territory or owned by low income persons throngh capital investments, loans or through the ,
. fumishing of advice, “technical assistance, information dissemination or ag a'liafson with federal,
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state and local anthorities, and the general bu‘si_ué,ss cormmIunity, within ifs Territory with respect
thereto; ‘ AT : S :

. (&) To assist low income persons and residents of low income communities

" 'within its Teritory throngh capital investments, loans or through the farnishing'of advice,

tothnical assistance, information disseminafion or as 2 Liaison with federal, state and looal
authorities, and the general business community, within its Terditory with respect therefo;

: (@ Toassist other organizations; entifies or persoris engaged in activities _-
" which promote community or economic development within low income commumities within it
Temitory through capital investments, loans or through the furnishing of advice, technical ,
" assistance, information’ dissernination or a3 a Haison with federal, state and local authorities, and
the general business community, within its Tenttory with respect thereto;

) . (e)  Toform and establish subsidiary entifies as the Board of Ijiréctprs, of
'Corporaﬁ_on deems necessary or required in erder to carry out its corporate purposes;

- . (& Toenterinto-agreements, contracts and arrangements, and 1o comply with
2ll the terms, conditions and provisions thereof, required in order t carry out is corporate -
“purposes, 1o foster and eficourage the location or expansion of cominercial facilities and
businesses within low tncoine commimities within ifs Tenitory, and ptherwise foster community
‘or economic development viifhin ks Tersttory; - -

o (8  Todo mny other act or thing incidental to or connected with the foregoing -
© purposes or in advancement thereof; . . ' o
: () Todo all things required of Corporation to enstwe maintenance and
‘compliance with respect to its operations under all stefutes, regulations and rileg applicable to
the Carporation, including but not lmited Section 45D of the Internal Revenue Code and
regulations promulgated thereunder relafing to the New Markets Tax Credit program (the
"NMTC Program®), and of the. Community Development Financial Instittrtions Fund, as 8 New
Market certified community development entity; end - -

_ (1) Genenlly, to perform any and all aots and things, and exercise any and all
powezs which may now or hetpafter be lawful for the Corporation 1o do or sxercise under and
pursuant 1o the laws of the State of New York for the purpose of accomplishing any of the
foregoing purpo ses of the Corporation. ‘ —

4

~ FOURTH: The office uf the Corporation is to be located in the City of Albeny,
County of Albany and State of New York., ™" - o

EEFTE: © Iiaddition to any other requirement mder the laws of the State of New

York applicable 1o the Corparation as to its operations and POWELs, the Corperation af all times .

shall: . ‘

N -
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(8) . Ensuréthat it maintaing accountability in the composiﬁop of its Board -
prsuant to and in compliance with the NMTC Prograim; .

: (b)) Be mznéged by its Board of Directors, whick shall cons}st of that mumber
. of Directors as set forth in its Bylaws; and ‘ SRR '

(c).  Ensure that it at all fimes maintains and canses its operations fo be i
+ -compliance with all statwtes, regulations and riles applicable ta the Corporation, including but

not limited Section 45D of the Internal Revenne Code and regulations promulgated fhereunder .

relating to the new markets tax credit program, and of the Commumity Development Financial
Institrtions Fund &3 a New Market certified commumity development entity.

SIXTH: The aggregate number of shares which the Corporation shall have
eufhonity io issue is 100 hundred shares of Common Stock, of ons class anly, with'a par value of
one cent ($0.01) per share, The shares without par vales shall be issued and sold for fach
.- consideration as from time 1o fime may be fixed by the Board of Directors, ,

. SEVENTH: - The Secretary of State of the State of New York is hereby designated ag
agent of the Corporation upon whom process against the Corporation may be served. The post
office address to which the Secretary of State shall mail a copy of any process againstthe
Corporation served 1pon the Secretary is: E T o :

. EMPIRE STATE NEW MARKET CORPORATION
" cfo New York State Urban Developrhent Corporation
d/b/a Empire State Development Comporation -
633 Third Avenus - 37 Floor -
New York, New York 10017

Atfn:  Senior Vice President - Legal -

" . BIGHTH:

(2)  The proportion of shares the holders of which shall be present in person or by
. proxy at auy meeting of shareholders in order ta cnstitte a quorum for the transaction of any
. busiriess shall be =l of the Issned and ontstending shares'of the Carporation, ' '

. ) The proportion of yotes of the holders of shares that shiall be necessary at any
meeting of shareholders for the transactitn of eny business, including amendments 1o the

C_értiﬁcaie of Incorporation, shall be the votes of all of the issued and outstanding shares of the
Corporation, . : . ‘ :

NINTH: The proportion of direotors fhat shall constitute & quorum for the
transaction of business shall be not less than a majority of the board then in office.



TENTH: © No d:rector of the Cerporation shall be personally Ixable to tnc Corpma’ﬁon
ar is shareholders for damages for any breach of dufy-as a director, unless a judfment or other
-final adjudication adverss to the director establishes that, in connection with any such breach of
duty (3) the acty or omissions of the director were in bad faifh. or involved intentional misconduct
or & knowing violation of law, (i) the director personally gained in fact a financial profit or other
advantage to which the director was not legally entitled, or (m) the acts of the director molated
Section 719 of the Business Corporaton Law. :

ELEVEN’I‘H Under the provzsmns of Section 22 of the TIDC. Act, the Corporaiwn 18
exempt from payment of the franchise tax on business CDIPOI&"HO.L\S imposed t by Arhcle 9-Aof .
the Tax Law of the State of New- York,

TWELFTH: Tha duratlcn of the Ceﬁp(}ratmn shall be p"rpeila]_

H‘? WITNESS WHEEREOF, I have executed and s&bscnoed this C ate énd do
affirm the feregomg ag tmc ander the penalties of pelj‘ﬂl'y this _Lday of ‘ ) , 2004,

M;M

T an;aféém Beyet, Ineorporator
++ clo New York Stafe U:rban Devehpment
-Corporation
633 Third Avene, 37* Floor
New York, New York 10017 .
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