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SUMMARY

This report recommends that the determination @@tvision of Minority and
Women's Business Development ("Division™) of thamN¥éork State Department of Economic
Development to deny Long Island Vending & Serviae,dnc. d/b/a Consolidated Vending
Enterprises ("Long Island Vending" or "applicant@rtification as a women-owned business
enterprise ("WBE') be affirmed for the reasons set forth below.

PROCEEDINGS

This matter involves the appeal by applicant, pamstio New York State Executive Law
Article 15-A and Title 5 of the Official Compilatioof Codes, Rules and Regulations of the State
of New York ("NYCRR") Parts 140-144, challengingttietermination of the Division that
Long Island Vending does not meet the eligibilititaria for certification as a WBE.

The Division denied the application (exhibit 1efllby Long Island Vending for WBE
certification by letter dated December 22, 2016{eix 2). The letter sets forth three grounds
under 5 NYCRR 144.2 for the denial. Applicantdile request for a hearing ("hearing request")
by letter dated January 10, 2017. The Divisionsetyapplicant that the hearing on this matter
would be held on September 5, 2017 (letter fromOiwsion to applicant, dated June 19, 2017).

| convened the hearing at approximately 10:00 amSeptember 5, 2017, at the
Division's offices located at 633 Third Avenue, N¥ark, New York. Renee Maiale,
applicant's majority owner, appeared on behalfaid.Island Vending. Phillip Harmonick,
Esq., Assistant Counsel, New York State DepartraeBconomic Development, represented
the Division and called one witness, Glen Butlesenior certification analyst for the Division.
A list of the exhibits received during the hearisg@ppended to this report.

Consistent with 5 NYCRR 145.1(m), an audio recagddhthe hearing was made. A
copy of the audio recording on compact disc ("C&s provided to this office on September
6, 2017, whereupon, the hearing record closed.

ELIGIBILITY CRITERIA

The eligibility criteria pertaining to certificativas a WBE are established by regulation
(see 5 NYCRR 144.2). For the purposes of detenginihether an applicant should be
granted or denied WBE status, the ownership, ojperatontrol, and independence of the
business enterprise are assessed on the basisrofi@ion supplied through the application
process. The Division reviews the enterprise agigted at the time that the application was

The term "women-owned business enterprise" apfies enterprise that meets the requisite critaria
the basis of the ownership and control of one woorasf multiple women (see 5 NYCRR 140.1[tt]
[defining a women-owned business enterprise aghaids, among other things, "at least 51 percent
owned by one or more United States citizens or paent resident aliens who are women']).
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made, based on representations in the applicdsel,iand on information revealed in
supplemental submissions or interviews that arelected by Division analysts.

STANDARD OF REVIEW

On this administrative appeal, applicant bearsdtirelen of proving that the Division's
denial of WBE certification for Long Island Vendimngnot supported by substantial evidence
(see State Administrative Procedure Act § 306[Ihe substantial evidence standard "demands
only that a given inference is reasonable and &snot necessarily the most probable,” and
applicant must demonstrate that the Division's aiens and factual determinations are not
supported by "such relevant proof as a reasonaivld may accept as adequate” (Matter of
Ridge Rd. Fire Dist. v Schiano, 16 NY3d 494, 4991[7] [internal quotation marks and citations
omitted])).

POSITIONSOF THE PARTIES

Position of the Division

The Division cites three bases for the denial afdg.¢sland Vending’s application. First,
the Division argues that applicant failed to estdibthat the woman owner, Renee Maiale, makes
decisions pertaining to the operations of the rssrenterprise (exhibit 2 at 2 [citing 5 NYCRR
144.2(b)(1)]). Second, the Division argues thatliaant failed to establish that the corporate
bylaws and other business agreements permit Reaedevio make decisions without
restrictions (exhibit 2 at 3 [citing 5 NYCRR 14402(2)]). And third, the Division argues that
applicant failed to demonstrate through the pradanadf signed contracts that Renee Maiale
controls negotiations (exhibit 2 at 3 [citing 5 NRR 144.2(b)(3)]).

Position of Applicant

Applicant asserts that Renee Maiale has been th@itgashareholder of Long Island
Vending since its inception and that she has futitw| over all decision making for the
company (hearing request). Applicant further asdéat, although other personnel may have
responsibility for core functions of Long IslandiBng, these personnel are supervised and
managed by Renee Maiale (id.). Applicant acknogéscdhat the contract cited by the Division
in its denial letter was signed by Ms. Maiale'shdarsl, John J. Maiale. Applicant asserts that the
contract was signed by Mr. Maiale because Ms. Maiads out of state (id.). Lastly, applicant
asserts that titles of employees "were given failmss practices that unfortunately were not in
favor of a woman president which has now causedesmmnfusion” with regard to Long Island
Vending's eligibility for WBE certification_(id.).



FINDINGS OF FACT

1. Long Island Vending is a corporation, establisime1992, and is in the business
of vending machine sales and service, ATM instalteand service, and micro marketexhibit
1 at 2 [items 1.R], 3-4 [items 5.A-D]; exhibit 42 [Long Island Vending bylaws, dated May
27, 1992]; CD 3:50 [Butler testimony regarding Imesis activities of applicant]; CD 14:00
[Maiale testimony regarding business activitiegoplicant]).

2. Renee Maiale is the vice president and owné&iéé of Long Island Vending
(exhibit 1 at 3 [item 3.A]; CD 3:35, 15:00 [Maiakestimony that having John J. Maiale as
president and Renee Maiale as vice president & Vi@ always did it"]).

3. John J. Maiale, Renee Maiale's husband, isrésdent and owner of 16% of
Long Island Vending (exhibit 1 at 3 [items 3.A, 3.8D 15:00 [Maiale testimony that having
John J. Maiale as president and Renee Maiale apvasident is "how we always did it"]).

4, John R. Maiale, Michael Maiale, and Joseph MaiBenee Maiale's sons, hold
various positions within the company and each oW of Long Island Vending (exhibit 1 at 3
[items 3.A, 3.D]; exhibit 1 at 7 [narrative desc¢imgm of work performed by each of the Maiales
for Long Island Vending personnel]).

5. The only contract submitted by applicant as phits WBE application was
signed by John J. Maiale as president of Long tsM@nding (exhibit 5 at 7; CD at 9:00 — 9:35
[Butler testimony that he requested applicantsdHhargest contracts and was only provided one
contract, which was signed by John J. Maiale asigeat]).

DISCUSSION

This report considers applicant's appeal from thesion's determination to deny
certification of Long Island Vending as a WBE puastuto Executive Law Article 15-A. The
Division cites three bases in support of upholdhmgdenial, each of which is discussed below.

Operation: Decisions Pertaining to Operations

The eligibility criterion at issue provides thatl]¢cisions pertaining to the operations of
the business enterprise must be made by . . . watagning ownership of that business
enterprise” (5 NYCRR 144.2[b][1]).

The Division argues that applicant failed to dentiate that Renee Maiale makes
decisions pertaining to the enterprise's core fanst particularly decisions related to the selling
operation, and maintenance of applicant's produatisservices (exhibit 2 at 2; CD at 6:10).
These core functions, the Division asserts, aredaklen by Renee Maiale's husband and sons

2 As explained at the hearing, a micro market ioakkstocked with food and beverages, including
refrigerated and frozen items, that is unstaffedi lzars automated checkout (CD at 14:00).
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(exhibit 2 at 2; CD at 5:05, 6:30; 22:25). The iBign also asserts that Renee Maiale's roll is
primarily administrative (CD at 6:00).

Applicant asserts that Renee Maiale has always theedecision-maker for Long Island
Vending and has always run the company (CD at 12:3(30). Applicant also asserts that,
although male family members undertake certain ftoretions of the business, they are all
supervised and managed by Renee Maiale (hearingsedCD at 13:30, 26:50). In addition,
applicant asserts that John J. Maiale no longeksviuil time for Long Island Vending and that
he now generally works as needed and attends ctionsr{CD at 16:55).

The application materials support the Division'ted@ination that applicant failed to
establish that Renee Maiale makes decisions perggio Long Island Vending's core business
functions. Although the application states thabh&eMaiale undertakes "[g]eneral oversight of
all operations,” the application also states thaponsibility for most of applicant's core business
functions is shared among Renee Maiale's husbathdars (exhibit 2 at 7 [narrative description
of work performed by Long Island Vending personnellhe functions attributed to the male
family members include: sales, networking, marlgtsctheduling deliveries, and ordering and
managing inventory (id.).

Applicant failed to meet its burden to demonstthtd the record that was before the
Division at the time of the denial did not contaubstantial evidence to support the Division's
determination that decisions pertaining to the afi@ns of Long Island Vending are not made by
Renee Maiale as required by 5 NYCRR 144.2(b)(1).

Control: Corporate Documents

The applicable regulatory criterion states thatehterprise's "[a]rticles of incorporation,
corporate bylaws, partnership agreements and atfreements . . . must permit minority group
members or women who claim ownership of the busieeserprise to make [decisions
pertaining to business operations] without resong” (5 NYCRR 144.2[b][2]).

Applicant's bylaws state that the "president shallappoint, discharge, and determine
the compensation of all employees . . . shall sigghexecute all contracts in the name of the
corporation . . . and shall supervise and conbeldusiness and affairs of the corporation”
(exhibit 4, art IV, § 4.a; see also CD at 8:20 |[Butestimony regarding president's role under
applicant's corporate bylaws]).

The application expressly states that John J. MaiRénee Maiale's husband, is the
president of Long Island Vending (exhibit 1 att@s 3.A, 3.D]; see also CD at 7:40 [Butler
testimony regarding applicant's president]). Aiddially, the only contract provided to the
Division by applicant is signed by John J. Maiadgeesident of Long Island Vending (exhibit 5
at 7; see also CD at 9:05 [Butler testimony regaydihe signature on contract]).

Applicant concedes that the documents submitteld thé application state that John J.
Maiale is president and has control of the comg@1ty at 11:20, 11:35, 16:50). Applicant
asserts, however, that John J. Maiale was nametlpre for business reasons because some



clients expected a male to be president (CD atd)2:Bpplicant further asserts Renee Maiale is
"technically the president,” but does not use titiat(CD at 21:25).

Notably, applicant proffered a copy of the minutesn the first board meeting of Long
Island Vending. The minutes, from June 22, 199M& Renee Maiale president and John J.
Maiale as vice president (exhibit 6 at 20 [as numdtp. The minutes, however, were not
provided with the application materials and werelredore the Division at the time of its
determination to deny the application (see CD a20;124:00). Additionally, as noted by
Division counsel, the 1992 minutes may not refteetcurrent officers of the corporation, and do
not reflect the current ownership of the corporatg set forth in the application (CD at 24:00;
see also exhibit 1 at 3 [item 3.A (listing the fimgrrent owners); exhibit 1 at 7 [narrative of
applicant's history noting that, at one time, a-faamily member held a one-third ownership
interest in Long Island Vending]).

Although the 1992 board minutes indicate that Réviamle was named president of
Long Island Vending in 1992, the minutes were movjled to the Division with the application
materials. Further, the application materials thate provided to the Division at the time of the
denial identify John J. Maiale as the presidentafg Island Vending.

Applicant failed to meet its burden to demonstthtd the record that was before the
Division at the time of the denial did not contaubstantial evidence to support the Division's
determination that Long Island Vending's corpogaieernance documents do not authorize
Renee Maiale to make business decisions withotrig&sn, as required by 5 NYCRR
144.2(b)(2).

Control: Control of Negotiations

The regulatory criterion states that the applicanst demonstrate that the women
owners have "control of negotiations . . . thropgbduction of relevant documents" (5 NYCRR
144.2[b][3]).

As discussed above, the documents before the Divedi the time of its determination to
deny the application identified John J. Maiale gsliaant's president. The Division notes that
applicant's corporate bylaws expressly provide tivapresident "shall sign and execute all
contracts” (exhibit 4, art 1V, 8 4.a; exhibit 23tCD at 23:35). The Division further notes that
the only contract that was provided with the agilan materials was signed by John J. Maiale,
in his capacity as president (exhibit 2 at 3; CR4160). The Division argues that these factors
support its determination that applicant faileghtoduce documents to demonstrate that Renee
Maiale controls negotiations (id.).

Applicant concedes that the Division's positiooassistent with the documents that
applicant submitted with its application (CD at2d,:11:35, 16:50).

Applicant failed to meet its burden to demonstthte the record that was before the
Division at the time of the denial did not contairbstantial evidence to support the Division's



determination that the documents produced by agmiido not show that Renee Maiale controls
negotiations as required by 5 NYCRR 144.2(b)(3).

CONCLUSION

Applicant failed to meet its burden to demonstthtg the record lacks substantial
evidence to support the Division's determinatiodeay Long Island Vending's application on
the bases of whether the woman owner, Renee Méiataakes decisions pertaining to the
operations of the business enterprise (see 5 NYCRRZ[b][1]); (ii) is permitted by corporate
governance documents to make decisions pertainibgginess operations without restrictions
(5 NYCRR 144.2[b][2]); and (iii) controls negotiatis (see 5 NYCRR 144.2[b][3]).

RECOMMENDATION

For the reasons stated herein, the determinatitimedDivision to deny Long Island
Vending, Inc. certification as a women-owned bussnenterprise should be affirmed.
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Exhibit List

Exh. #

Description

Long Island Vending WBE Application, submittechéw29, 2016

Department WBE Denial Letter to Long Island Vemylidated December 22, 201¢
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Resume of Michael Maiale

Long Island Vending bylaws, dated May 27, 1992

Contract between Long Island Vending and Farmategduxiliary Service Corp.

Minutes of First Meeting of the Board of DirectafsLong Island Vending

N[O OB WIN| -

Various business documents relating to Long tsMending operations




