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EMPIRE STATE NEW MARKET CORPORATION 
Meeting of the Directors 
 
Held Via Teleconference 
 
March 17, 2022 
 

 
MINUTES 

In Attendance 
 Directors:     Kevin Younis, Acting Chair  

Edwin Lee 
Paul Tronolone  

 
ESNMC Staff:  Jonevan Hornsby, President 
  Brendan Healey, Vice President  
  Yvonne Cooper, Acting Corporate Secretary 
 
ESD Staff:   Felisa Hochheiser, Director of Compliance 
    Holly Leicht, Advisor Real Estate Development and Planning 

Eugene Kwiatkowski, Senior Director of Budgeting 
Sankar Singh, Financial Project Manager 
Robert Jones, VP, Contract Administration 
Debbie Royce, Corporate Secretary 

 
Also Present:   The Press 
    The Public 
 
 

The meeting of the Empire State New Market Corporation (“ESNMC” or the 

“Corporation”) was called to order at approximately 10:30 a.m.  Acting Chair Younis noted that 

he would be the Acting Chair for today’s meeting and asked that everyone please mute their 

phones until they were ready to speak.  He also noted for the record that in accordance with 

the current legislation, the meeting would be conducted via teleconference.   Further, he stated 

that the public had been given the opportunity to comment on the meeting’s Agenda items by 

submitting their written comments before 4:30 p.m. yesterday and no comments were 

received. 

 



DRAFT – SUBJECT TO REVIEW AND REVISION 2 
 

Acting Chair Younis stated that the Directors had received the relevant written materials 

in advance of the meeting and were free to ask questions at any time. 

 

 Before beginning with the substantive portion of the meeting, Acting Chair Younis asked 

the Directors whether anyone had any potential conflict of interest regarding any of the items 

on the proposed Agenda.  He asked, if so, that the appropriate disclosure be made on the 

record to ensure that the Director is recused from any discussion or vote regarding such 

item(s). 

 

 Hearing none, Acting Chair Younis called for a motion to approve the first item on the 

Agenda the Minutes of the January 6, 2022 Directors’ Meeting.  There being no corrections or 

deletions, upon motion duly made and seconded, the following resolution was unanimously 

adopted: 

 

APPROVAL OF MINUTES AND RATIFICATION OF ACTIONS TAKEN AT THE JANUARY 6, 
2022 MEETING OF THE DIRECTORS OF THE EMPIRE STATE NEW MARKET CORPORATION   

______________________________________________________________________________ 

 
RESOLVED, that the Minutes of the meetings of the Corporation held on January 6, 2022 as 
presented to this meeting, are hereby approved and all actions taken by the Directors present 
at such meetings as set forth in such Minutes, are hereby in all respects ratified and approved 
as actions of the Corporation. 
 

*     *     * 

 

 Next, Acting Chair Younis called on Jonevan Hornsby, President of ESNMC, to present 

the final Agenda item, approval of the Corporation’s Operating Budget for Fiscal Year 2022-23. 
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Mr. Hornsby explained that New York State Finance Law requires that prior to the 

commencement of each new fiscal year, the Corporation adopt an annual operating budget.  

 

By way of background, Mr. Hornsby stated that ESNMC was incorporated in 2004 for the 

purpose of applying for an allocation of federal New Market Tax Credits (“NMTCs”) from the 

Community Development Financial Institutions Fund (“CDFI”) of the U.S. Department of 

Treasury.  He explained that ESNMC received its first allocation of NMTCs in 2009 in the amount 

of $30 million and all the initial allocation was deployed into NMTC projects for Chobani, 

formerly known as Agro-Farma and for the Brooklyn Navy Yard Development Corporation 

 

Mr. Hornsby further explained that in 2016, ESNMC received a second allocation in the 

amount of $55 million and used all of that allocation in connection with projects related to the 

National Comedy Center, SUNY Broome Culinary Arts Center, Cornell Medical Center, Boys and 

Girl Club of Schenectady, 37 Chandler Street, Thin Man Brewery, Currier Plastics, the 

Chautauqua Center, and Aldi in New Market Tax Credit transactions.   

 

He stated that in January of 2022, ESNMC submitted a NMTC allocation application 

requesting a new $55 million allocation and is currently awaiting the decision on the allocation 

from the CDFI Fund regarding that application. 

 

 Mr. Hornsby advised that ESNMC will continue to service the closed transactions and 

hopes to receive a new NMTC allocation so that it can close further transactions. 
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 Mr. Hornsby noted that ESNMC revenues come from fees charged on transactions.  The 

revenue for fiscal year 2020-2021 was approximately $425,000.  In fiscal year 2021-2022 the 

revenue projected was approximately $375,000, and revenue for the fiscal year 2022-2023 is 

projected to be approximately $375,000. 

 

 Mr. Hornsby further noted that in addition to the expenses funded by fees from 

transactions, ESNMC incurs certain transactions, specific consulting expense, that are paid by 

borrowers directly from transaction closing proceeds.  Such expenses and the reimbursements 

associated therewith have been excluded from this budget. 

 

 Mr. Hornsby explained that ESNMC’s proposed fiscal year 2022-2023 operating budget 

of $420,750, includes $300,000 for consulting expenses for the consultant Rise Community 

Capital for their assistance in preparing the 2022 New Market Tax Credit NMTC allocation 

application and with the allocation deployment. 

  

 Mr. Hornsby further explained that ESNMC should receive a new NMTC allocation and 

$100,000 for legal and accounting services associated with closed NMTC transactions.  The 

remaining $20,750 is projected for insurance and other non-personal services. 

Following the full presentation, Acting Chair Younis called for questions or comments 

from the Directors regarding this item.  Director Tronolone asked if the non-personal services 

are related to outside consulting and legal fees. 
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Mr. Hornsby noted that they are not.  They are related to internal fees. 

 

Acting Chair Younis then called for any further questions or comments from the 

Directors.  Hearing none, and noting that there were no comments from the public, upon 

motion duly made and seconded, the following resolution was unanimously adopted: 

 
EMPIRE STATE NEW MARKET CORPORATION – Approval of Fiscal Year 2022-23 
Operating Budget 

 

 
RESOLVED, that the Corporation hereby adopts the proposed Fiscal Year 2022-23 budget on 
substantially the terms and for the purposes set forth in the materials presented to this 
meeting, a copy of which is hereby ordered filed with the records of the Corporation, with such 
changes as the President or his designee(s) may deem appropriate.  

 
*     *     * 

 
 

There being no further business, the meeting was adjourned.  

 
  Respectfully submitted, 

 

  Yvonne M. Cooper 
Acting Corporate Secretary 



Item ll. A. 



 

 

 

FOR CONSIDERATION 
December 20, 2022 
 
TO:     The Directors 
  
FROM:     Jonevan C. Hornsby 
 
SUBJECT:  Allocation Agreement and Subsidiary Community Development Entities (“CDEs”) 
 
REQUEST FOR:  Authorization to Execute Calendar Year 2021 Allocation Agreement (“Allocation 

Agreement”) with the Community Development Financial Institutions Fund 
(“CDFI Fund”) and Form Up to Ten (10) Additional Subsidiary CDEs and to Take 
Related Action 

_____________________________________________________________________________________ 
 
I.   Summary 
 

Approval is hereby requested for Empire State New Market Corporation (“ESNMC”) to execute 
the Allocation Agreement and form up to ten (10) additional subsidiary CDEs, for which it will serve as 
managing member, and to take related actions, including (1) applying for CDE certification by the CDFI 
Fund of the U.S. Department of Treasury and (2) amending and executing ESNMC’s Calendar Year 2021 
Allocation Agreement with the CDFI Fund to include the newly-created subsidiary CDEs. 
 
II.   Background 
 

ESNMC has been awarded an allocation of $45 million of New Markets Tax Credits (“NMTCs”) in 
the calendar year 2021 allocation round.  With its $45 million allocation of NMTCs, ESNMC intends to 
enter into the Allocation Agreement with the CDFI Fund and to close several NMTC transactions.  Each 
transaction will be closed into a limited liability company which must be certified as a CDE in order to 
allow for the admission of an investor that will be able to benefit from the NMTCs.  Each transaction is 
likely to consist of a different investor and a unique borrower.  A limited liability company that is a 
subsidiary CDE must therefore be formed for each transaction.  CDE certification is conducted by the CDFI 
Fund in a process that takes several months.  Staff recommends that ESNMC execute the Allocation 
Agreement, form the subsidiary CDEs and begin the CDE certification process in order to have available 
subsidiary CDEs into which transactions may be closed in 2023. 

 
III.   Environmental Review 
 
 The requested authorization constitutes a Type II action as defined by the New York State 
Environmental Quality Review Act and the implementing regulations of the New York State Department 
of Environmental Conservation.  No further environmental review is required in connection with the 
authorization. 
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IV.   Requested Action 
  

The board members are requested to authorize ESNMC to execute the Allocation Agreement and 
any and all organizational and other documents necessary to form each subsidiary CDE necessary to 
comply with the NMTC program, and to authorize execution of any and all documents including the 
execution of any amendment to the Allocation Agreement. 
 
 The articles of organization and the operating agreement of the new subsidiary CDEs will be 
substantially similar to the documents utilized for the fifteen previous subsidiary CDEs formed to 
implement ESNMC’s prior allocation.   
 
IV.   Attachments 

Resolution 
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    December 20, 2022 
 
 
EMPIRE STATE NEW MARKET CORPORATION – Allocation Agreement and Subsidiary Community 
Development Entities (“CDEs”) – Authorization to Execute Calendar Year 2021 Allocation Agreement 
(“Allocation Agreement”) with the Community Development Financial Institutions Fund (“CDFI Fund”) 
and Form Up to Ten (10) Additional Subsidiary CDEs and to Take Related Action 
 

At a meeting duly called at which a quorum was present and acting throughout, the board of 
directors of EMPIRE STATE NEW MARKET CORPORATION, a New York corporation (the “Corporation”), 
adopted the following action for and on behalf of the Corporation: 

WHEREAS, the Corporation has been certified by the Community Development Financial 
Institutions Fund (the “CDFI Fund”) as a “qualified community development entity” (a “CDE”), as such 
term is defined in the Internal Revenue Code of 1986, as amended (the “Code”), the Treasury Regulations 
and the related guidance, and the Corporation is expected to enter into an Allocation Agreement (the 
“Allocation Agreement”) with the CDFI Fund in connection with a calendar year 2021 allocation of new 
markets tax credits under Section 45D of the Code (“NMTCs”) in the amount of $45,000,000; 

WHEREAS, the Corporation has caused the formation of five (5) subsidiary CDEs, ESNMC 
Subsidiary CDE XI, LLC (“CDE XI”), ESNMC Subsidiary CDE XII, LLC (“CDE XI”), ESNMC Subsidiary CDE XIII, 
LLC (“CDE XIII”), ESNMC Subsidiary CDE XIV, LLC (“CDE XIV”) and ESNMC Subsidiary CDE XV, LLC (“CDE XV,” 
and together with CDE XI, CDE XII, CDE XIII and CDE XIV, individually, an “Existing Subsidiary CDE” and 
collectively, the “Existing Subsidiary CDEs”), and intends to cause the formation of up to ten (10) additional 
subsidiary CDEs (individually, a “Subsidiary CDE,” and collectively, the “Subsidiary CDEs”) for the purpose 
of receiving a sub-allocation of NMTCs from the Corporation and furthering the Corporation’s purpose of 
serving and providing investment capital and capital assistance for, and to the benefit of, low income 
communities and low income persons; 

WHEREAS, the Corporation will serve as the managing member of each Subsidiary CDE; 

WHEREAS, it is expected that Statewide Local Development Corporation, a New York non-profit 
corporation, will serve as a non-managing member of each Subsidiary CDE until such time as an investor 
member is admitted to each Subsidiary CDE; 

WHEREAS, the Corporation has caused or intends to cause each Subsidiary CDE to submit a 
Community Development Entity Certification Application (collectively, the “Certification Applications”) to 
the CDFI Fund in order to become certified as a CDE eligible to receive a sub-allocation of NMTCs from the 
Corporation and execute the Allocation Agreement; 

WHEREAS, the Corporation and the Existing Subsidiary CDEs intend to execute the Allocation 
Agreement with the CDFI Fund and, provided the Subsidiary CDEs are certified by the CDFI Fund as CDEs, 
the Corporation intends to execute an amendment to the Allocation Agreement adding the Subsidiary 
CDEs as parties; 
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WHEREAS, the board of directors has determined that the formation of the Subsidiary CDEs and 
the transactions contemplated by the Certification Applications and the Allocation Agreement, are in the 
best interests of the Corporation; 

NOW, THEREFORE, BE IT: 

RESOLVED, that the President, Secretary, Treasurer, any Vice President, Chief Financial Officer, 
General Counsel or Authorized Representative (as defined below) of the Corporation (each a “Principal 
Officer”) or Olympia Ingriselli-Moy as Organizer (the “Organizer”), each being an authorized 
representative of the Corporation, each Existing Subsidiary CDE and each Subsidiary CDE, be, and each of 
them hereby is, authorized, empowered and directed, either alone or in conjunction with any one or more 
of the other officers of the Corporation, to issue, execute and deliver, on behalf of the Corporation (for 
itself or as managing member of the Existing Subsidiary CDEs and/or the Subsidiary CDEs), each Existing 
Subsidiary CDE and each Subsidiary CDE, the following agreements, documents and instruments, with 
such additional, modified or revised terms as may be acceptable to the officer executing the same, each 
such determination to be conclusively evidenced by his/her execution thereof and each such 
determination is hereby fully and completely approved and adopted as the valid action of and by the 
Corporation (for itself or as managing member of the Existing Subsidiary CDEs and/or the Subsidiary CDEs), 
each Existing Subsidiary CDE and each Subsidiary CDE, respectively, approved in all respects by the board 
of directors of the Corporation: 

(a) the organizational documents required to be executed and filed in connection with the 
formation of the Subsidiary CDEs, including without limitation the Articles of Organization 
and the Operating Agreement for each Subsidiary CDE in substantially the form attached 
hereto as Exhibit A, with such revisions as any Principal Officer or the Organizer may deem 
appropriate, along with any other documents necessary or convenient for the formation 
of the Subsidiary CDEs (collectively, the “Formation Documents”);  

(b) the Certification Applications; and 

(c) the Allocation Agreement and any amendments thereto adding one or more Subsidiary 
CDEs. 

(the documents referred to in clauses (a) through (c) above are referred to herein collectively as the 
“Principal Documents,” and individually as a “Principal Document”); and it is further 

 
RESOLVED, the Corporation authorizes the formation up to ten (10) additional Subsidiary CDEs 

for the purpose of receiving a sub-allocation of NMTCs from the Corporation and furthering the 
Corporation’s purpose of serving and providing investment capital and capital assistance for, and to the 
benefit of, low income communities and low income persons and authorizes the Corporation in its own 
capacity and as managing member of the Subsidiary CDEs, and each Principal Officer as an authorized 
representative acting on behalf of the Subsidiary CDEs, to execute any amendments to the Allocation 
Agreement adding the Subsidiary CDEs as parties; 

RESOLVED, that any Principal Officer or the Organizer of the Corporation be, and each of them 
hereby is, authorized, empowered and directed (either alone or in conjunction with any one or more of 
the other officers of the Corporation) to execute and deliver, on behalf of the Corporation, for itself or as 
managing member of the Existing Subsidiary CDEs and/or the Subsidiary CDEs, all other documents, 
agreements and instruments (collectively, the “Other Documents”) contemplated by any Principal 
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Document (the Principal Documents and the Other Documents (with such additional, modified or revised 
terms as may be acceptable to the officer executing the same, each such determination to be conclusively 
evidenced by his/her execution thereof and each such determination is hereby fully and completely 
approved and adopted as the valid action of and by the Corporation, for itself or as managing member of 
the Existing Subsidiary CDEs and/or the Subsidiary CDEs, approved in all respects by the board of directors 
of the Corporation) are hereinafter sometimes referred to collectively as the “Transaction Documents” 
and individually as a “Transaction Document”); and it is further 

RESOLVED, that any Principal Officer or the Organizer of the Corporation be, and each of them 
hereby is, authorized, empowered and directed, for and on behalf of the Corporation, for itself or as 
managing member of the Existing Subsidiary CDEs and/or the Subsidiary CDEs, to consummate the 
transactions contemplated by each Transaction Document, and to perform, and cause to be performed 
by the Corporation, for itself or as managing member of the Existing Subsidiary CDEs and/or the Subsidiary 
CDEs, the obligations contained in such Transaction Documents, as required thereunder; and it is further 

RESOLVED, that any Principal Officer of the Corporation be, and each of them hereby is, 
authorized, empowered and directed to take any and all action necessary to effectuate the purpose and 
intent of the foregoing resolutions, including, without limitation, (i) the execution and delivery on behalf 
of the Corporation, for itself or as managing member of the Existing Subsidiary CDEs and/or the Subsidiary 
CDEs, all such other agreements, documents and instruments, and the performance by the Corporation, 
for itself or as managing member of the Existing Subsidiary CDEs and/or the Subsidiary CDEs, thereunder, 
as each of them shall determine, in his/her exclusive and reasonable judgment, to be necessary, 
appropriate or advisable, and (ii) the consummation of the transactions contemplated hereby and the 
performance by the Corporation, for itself or as managing member of the Existing Subsidiary CDEs and/or 
the Subsidiary CDEs, as required hereunder, as each of them shall determine, in his/her exclusive and 
reasonable judgment, to be necessary, appropriate or advisable, each such determination pursuant to the 
immediately preceding clauses (i) and (ii) to be conclusively evidenced by the taking of any such action by 
any officer of the Corporation and each such determination is hereby fully and completely approved and 
adopted as the valid action of and by the Corporation, for itself or as managing member of the Existing 
Subsidiary CDEs and/or the Subsidiary CDEs, approved in all respects by the board of directors of the 
Corporation; and it is further 

RESOLVED, that the appointment of Jonevan Hornsby as “Authorized Representative” of the 
Corporation, the Existing Subsidiary CDEs and/or each of the Subsidiary CDEs for purposes of the 
Certification Applications, the Allocation Agreement, and communications with the CDFI Fund (in such 
capacity, the “Authorized Representative”) is hereby fully and completely approved and adopted as the 
valid action of and by the Corporation, for itself or as managing member of the Existing Subsidiary CDEs 
and/or the Subsidiary CDEs, approved in all respects by the board of directors of the Corporation; and it 
is further 

RESOLVED, that each of Holland & Knight LLP, Schoeman Updike & Kaufman LLP and the CDFI 
Fund and its successors and assigns are hereby authorized to rely upon these resolutions, and upon any 
certificate of any Principal Officer of the Corporation with respect thereto until receipt of actual written 
notice of the revocation thereof, and may conclusively presume that the persons designated as officers 
or Authorized Representative of the Corporation in any certificates signed by any Principal Officer of the 
Corporation continue to hold office until actual receipt of a certificate from the Secretary of the 
Corporation to the contrary.  
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RESOLVED, that all acts and deeds heretofore done by any officer of the Corporation for and on 
behalf of the Corporation, for itself or as managing member of the Existing Subsidiary CDEs and/or the 
Subsidiary CDEs, in entering into, executing, acknowledging or attesting any of the Transaction Documents 
to which the Corporation is a party or performing any of the transactions contemplated thereby or in 
carrying out the terms and intentions of these resolutions, are hereby ratified, approved and confirmed 
in all respects. 

*   *   * 
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EXHIBIT A 

Forms of Articles of Organization and Operating Agreement 

[see attached] 
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ARTICLES OF ORGANIZATION 

OF 

ESNMC SUBSIDIARY CDE __, LLC 

Under Section 203 of the Limited Liability Company Law 

 

 

 

 

 

 

 

 

 

 

 

Filed By: Empire State New Market Corporation  

633 Third Avenue – 37th Floor 

New York, New York  10017 

Attn:  Olympia Ingriselli-Moy, Esq. 

 



 

#48886551_v1 

ARTICLES OF ORGANIZATION 

OF 

ESNMC SUBSIDIARY CDE __, LLC 

UNDER SECTION 203 OF THE LIMITED LIABILITY COMPANY LAW 

THE UNDERSIGNED, being a natural person of the age of eighteen years or over, for 

the purpose of forming a limited liability company pursuant to Section 203 of the Limited 

Liability Company Law of the State of New York, does hereby certify: 

FIRST: The name of the limited liability company is ESNMC SUBSIDIARY CDE 

__, LLC (the “Company”). 

SECOND: The Company is to be a subsidiary of Empire State New Market 

Corporation, which is a subsidiary of the New York State Urban Development Corporation, d/b/a 

Empire State Development (“ESD”), as authorized by and subject to the provisions of Section 12 

of the New York State Urban Development Corporation Act, as amended (the “UDC Act”). 

THIRD: Subject to the terms of this Article THIRD, the Company is formed for the 

sole purpose of being certified as, and performing as, a certified community development entity 

pursuant to Section 45D(c) of the Internal Revenue Code of 1986, as amended (the “Code”) 

eligible to receive an allocation of new markets tax credits under the new markets tax credit 

program described in Section 45D of the Code (the “NMTC Program”).  The Company shall 

have (i) all powers and functions entrusted to it by the UDC Act, and (ii) all powers conferred 

upon a limited liability company by the laws of the State of New York in furtherance of the 

foregoing purpose.  In furtherance of the foregoing, the Company shall provide investment 

capital and capital assistance for and to the benefit of, low income communities and persons 

within its service area (“Territory”), as designated upon the Company’s certification as a 

community development entity under the NMTC Program, with an intention of:  (a) creating or 

retaining jobs in low income communities; (b) increasing the provision of goods and services for 

low income community residents which would otherwise not be available at the same price or 

quality; (c) supporting minority and women-owned or controlled businesses; (d) expanding 

housing opportunities for low income community persons; (e) supporting environmentally 

sustainable outcomes; and (f) supporting efforts that otherwise benefit low income community 

residents by leveraging further investment in their communities within the Territory, provided 

that such activities are within the Territory and authorized under the UDC Act.  The Company is 

not formed to engage in any act or activity requiring the consent or approval of any state official, 

department, board, agency or other body without such consent or approval first being obtained.  

In furtherance of said purposes, the Company’s powers shall include the following, which shall 

be exercised and implemented such that substantially all of the Company’s activities shall be 

involved in the carrying out of such powers: 

a. To plan, develop, and administer its business activities to foster the 

creation, retention and expansion of jobs and economic opportunities for low income 

communities and persons within its Territory;  
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b. To assist businesses located within low income communities within its 

Territory or owned by low income persons through capital investments, loans or through the 

furnishing of advice, technical assistance, information dissemination or as a liaison with federal, 

state and local authorities, and the general business community, within its Territory with respect 

thereto; 

c. To assist low income persons and residents of low income communities 

within its Territory through capital investments, loans or through the furnishing of advice, 

technical assistance, information dissemination or as a liaison with federal, state and local 

authorities, and the general business community, within its Territory with respect thereto; 

d. To assist other organizations, entities or persons engaged in activities 

which promote community or economic development within low income communities within its 

Territory through capital investments, loans or through the furnishing of advice, technical 

assistance, information dissemination or as a liaison with federal, state and local authorities, and 

the general business community, within its Territory with respect thereto; 

e. To enter into agreements, contracts and arrangements, and to comply with 

all the terms, conditions and provisions thereof, required in order to carry out its company 

purposes, to foster and encourage the location or expansion of commercial facilities and 

businesses within low income communities within its Territory, and otherwise foster community 

or economic development within its Territory; 

f. To do any other act or thing incidental to or connected with the foregoing 

purposes or in advancement thereof; 

g. To do all things required of the Company to ensure maintenance and 

compliance with respect to its operations under all statutes, regulations and rules applicable to 

the Company, including but not limited to, Section 45D of the Internal Revenue Code and 

regulations promulgated thereunder relating to the NMTC Program, and guidance issued by the 

Community Development Financial Institutions Fund relating to the requirements of a qualified 

community development entity under Section 45D of the Internal Revenue Code, and the UDC 

Act; and 

h. Generally, to perform any and all acts and things, and exercise any and all 

powers which may now or hereafter be lawful for the Company to do or exercise under and 

pursuant to the laws of the State of New York for the purpose of accomplishing any of the 

foregoing purposes of the Company. 

FOURTH: The office of the Company is to be located in the City of New York, 

County of New York and State of New York. 

FIFTH: In addition to any other requirement under the laws of the State of New 

York applicable to the Company as to its operations and powers, including the UDC Act, the 

Company at all times shall: 

a. Ensure that it maintains accountability in the composition of its advisory 

board pursuant to and in compliance with the NMTC Program; 
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b. Be managed by the Managing Member, as set forth in its Operating 

Agreement; and 

c. Ensure that it at all times maintains and causes its operations to be in 

compliance with all statutes, regulations and rules applicable to the Company, including but not 

limited to, Section 45D of the Internal Revenue Code and regulations promulgated thereunder 

relating to the NMTC Program, and guidance issued by the Community Development Financial 

Institutions Fund relating to the requirements of a qualified community development entity under 

Section 45D of the Internal Revenue Code. 

SIXTH: The Secretary of State of the State of New York is hereby designated as 

agent of the Company upon whom process against the Company may be served.  The post office 

address to which the Secretary of State shall mail a copy of any process against the Company 

served upon the Secretary is: 

ESNMC SUBSIDIARY CDE __, LLC 

c/o Empire State New Market Corporation 

633 Third Avenue – 37th Floor 

New York, New York  10017 

 

Attn: [Senior Vice President – Legal] 

SEVENTH: The duration of the Company shall be perpetual. 

 

IN WITNESS WHEREOF, I have executed and subscribed these Articles and do affirm 

the foregoing as true under the penalties of perjury this ___ day of ____________, 20__. 

 

___________________________________ 

Olympia Ingriselli-Moy, Organizer 

c/o Empire State New Market Corporation 

633 Third Avenue, 37th Floor 

New York, New York  10017 
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OPERATING AGREEMENT OF 

ESNMC SUBSIDIARY CDE __, LLC 

a New York Limited Liability Company 
 

THIS AGREEMENT is made as of ____________ ___, 20__ by and between EMPIRE 

STATE NEW MARKET CORPORATION, a New York corporation, as Managing Member, and 

STATEWIDE LOCAL DEVELOPMENT CORPORATION, a New York not-for-profit 

corporation, as a Member. 

RECITALS 

The parties desire to form a limited liability company under the laws of the State of New 

York, and, to that end, have filed Articles of Organization with the Secretary of State of the State 

of New York.  The parties are entering into this Operating Agreement to reflect their agreement 

regarding the operation of the company and the rights and obligations of the Members.  

Accordingly, the parties hereto, each in consideration of the agreements of the others, mutually 

covenant and agree as follows: 

ARTICLE I 

Formation; Name; Principal Place of Business; Term 

1.01. Formation.  The parties agree to form a limited liability company pursuant to the 

Act and this Agreement.   

1.02. Name.  The name of the Company shall be ESNMC Subsidiary CDE __, LLC.  The 

business of the Company may be conducted under any other name designated by the Managing 

Member upon compliance with all applicable laws. 

1.03. Business Address; Agent for Service of Process. 

A. The business address of the Company shall be 633 Third Avenue, 37th Floor, New 

York, NY  10017.  The Company’s agent upon whom process against the Company may be served 

shall be the Secretary of State of the State of New York (the “Secretary”), and the Secretary shall 

send a copy of any such process against the Company served upon the Secretary to the following 

address:  633 Third Avenue, 37th Floor, New York, NY  10017.  The business address and the 

registered agent may be changed by the Managing Member from time to time upon compliance 

with the procedures required by the Act. 

B. The Managing Member from time to time may establish places of business of the 

Company within and without the State of New York, as and when required by the Company’s 

business, and may appoint agents for service of process in all jurisdictions in which the Company 

shall conduct business.  The Managing Member may cause the Company to change from time to 

time its registered agent for service of process, or the location of any of its registered offices; 

provided, however, that the Managing Member shall promptly notify all Members in writing upon 

any such change. 
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1.04. Term.  The term of the Company shall commence on the date of the filing for record 

of the Company’s Articles of Organization in the Office of the Department of State for the State 

of New York, and shall continue until dissolved and liquidated as provided in Article X. 

ARTICLE II 

Definitions 

Wherever used in this Agreement, unless the context clearly indicates otherwise, the 

following terms shall have the meanings indicated: 

“Act” means the New York Limited Liability Company Law, as amended, modified, 

supplemented or restated from time to time, or any successor statute. 

“Additional Capital Contribution” is defined in Section 4.03A. 

“Advisory Board” is defined in Section  3.03. 

“Advisory Board Member” means any member of the Advisory Board. 

“Affiliated Person” means any (i) Member, (ii) member of the immediate family of any 

Member, (iii) legal representative, successor or assignee of any person referred to in the preceding 

clauses (i) and (ii), (iv) trustee of a trust for the benefit of any person referred to in the preceding 

clauses (i) and (ii), (v) entity of which a majority of the voting interests is owned by any one or 

more of the persons referred to in the preceding clauses (i) through (iv), (vi) person who owns 15% 

or more of the common stock of any corporate Member, or (vii) person who is an officer, director, 

trustee, employee, stockholder (15% or more) or partner of any entity or person referred to in the 

preceding clauses (i), (iii), (v) and (vi). 

“Agreement” means this Operating Agreement, as amended, modified, supplemented 

and/or restated from time to time. 

“Allocation Agreement” means any allocation agreement executed in connection with an 

allocation of NMTCs by the CDFI Fund.   

“Bankruptcy” means, with reference to any Member:  (a) the entry of an order for relief 

(or similar court order) against such Member which authorizes a case brought under Chapter 7, 11 

or 13 of Title 11 of the United States Code to proceed; (b) the commencement of a federal, state 

or foreign bankruptcy, insolvency, reorganization, arrangement or liquidation proceeding by such 

Member; (c) the commencement of a federal, state or foreign bankruptcy, insolvency, 

reorganization, arrangement or liquidation proceeding against such Member if such proceeding is 

not dismissed within 60 days after the commencement thereof; (d) the entry of a court decree or 

court order which remains unstayed and in effect for a period of 30 consecutive days:  (i) adjudging 

such Member insolvent under any federal, state or foreign law relating to bankruptcy, insolvency, 

reorganization, arrangement, liquidation, receivership or the like; (ii) approving as properly filed 

a petition seeking reorganization, arrangement, adjustment or composition of, or in respect of, such 

Member or such Member’s properties under any federal, state or foreign law relating to insolvency, 

reorganization, arrangement, liquidation, receivership or the like; (iii) appointing a receiver, 

liquidator, assignee, trustee, conservator, or sequester (or other similar official) of such Member, 
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or of all, or of a substantial part, of such Member’s properties; or (iv) ordering the winding up, 

dissolution or liquidation of the affairs of such Member; (e) the written consent by such Member 

to the institution against it of any proceeding of the type described in the preceding clause (a), (b), 

(c) or (d); (f) the written consent by such Member to the appointment of a receiver, liquidator, 

assignee, trustee, conservator or sequester (or other similar official) of such Member, or of all, or 

of a substantial part, of its properties; (g) the making by such Member of an assignment for the 

benefit of creditors; (h) the admission in writing by such Member of its inability to pay its debts 

generally as they come due; (i) the taking of any corporate or other action by such Member in 

furtherance of any of the foregoing; or (j) if such Member becomes insolvent by the taking of any 

act or the making of any transfer, or otherwise, as “insolvency” is or may be defined pursuant to 

the Federal Bankruptcy Code, the Federal Bankruptcy Act, the Uniform Fraudulent Conveyances 

Act, any state or federal act, or the ruling of any court. 

“Book Depreciation” is defined in Section 5.03C. 

“Book Profits & Losses” means the Profits and Losses of the Company, adjusted for 

purposes of determining and maintaining the Members’ Capital Accounts as provided in 

Section 5.03C. 

“Capital Account” means, with respect to each Member, the record of the effect of such 

Member’s capital contribution and of each item of income, gain, loss or deduction or cash 

distribution allocated to such Member upon such economic or equity interest in the Company.  

Each Member’s Capital Account shall be maintained as set forth in Section 5.03. 

“Capital Contribution” means with respect to any Member, the total amount of money 

and the initial Gross Asset Value of any property (other than money) contributed to the Company 

by such Member. 

“Cash Flow” means the excess of the cash receipts from day-to-day operations of the 

Company over (i) the cash needed to pay expenses arising from day to day operations of the 

Company and (ii) the cash needed in the reasonable judgment of the Managing Member to fund a 

reasonable reserve for the needs of the Company’s business. 

“CDE” means a “qualified community development entity” as such term is defined in 

Section 45D of the Code and the Treasury Regulations and Guidance. 

“CDFI Fund” means the Community Development Financial Institutions Fund of the 

United States Department of Treasury, or any successor agency charged with oversight 

responsibility for the New Markets Tax Credit program. 

“Certification Application” means the Community Development Entity Certification 

Application to be submitted by the Company to the CDFI Fund, as the same may be supplemented 

or amended. 

“Code” means the Internal Revenue Code of 1986, as amended, modified, supplemented 

or restated from time to time, or any successor statute. 
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“Company” means ESNMC Subsidiary CDE __, LLC, a New York limited liability 

company, and any successor thereto. 

“Company Interest” means a Member’s right, title and interest in the Company, including 

all economic and voting rights of such Member, under this Agreement and the Act. 

“Consent of the Members” means the consent of the Members whose Percentage Interests 

represent greater than 50% of the Percentage Interests of all Members entitled to vote or consent 

to a given issue. 

“Covered Act” means any act or omission by an Indemnified Person in the Indemnified 

Person’s official capacity with the Company and while serving as such or while serving at the 

request of the Company as a member of the governing body, manager, officer, employee or agent 

of another limited liability company, corporation, partnership, joint venture, trust or other entity 

or enterprise, including entities and enterprises which are subsidiaries or affiliates of the Company, 

or employee benefit plan. 

“Covered Expense” means any reasonable expense incurred by an Indemnified Person in 

connection with the defense of any claim made against the Indemnified Person for Covered Acts 

including legal, accounting or investigative fees and expenses, including the expense of bonds 

necessary to pursue an appeal of an adverse judgment. 

“Covered Loss” means any amount which an Indemnified Person is legally obligated to 

pay as a result of any claim made against the Indemnified Person for Covered Acts including 

judgments for, and awards of, damages, amounts paid in settlement of any claim, any fine or 

penalty or, with respect to an employee benefit plan, any excise tax or penalty. 

“Dissociation” (including the verb form “Dissociate” and the adjective form 

“Dissociating”) means, as to a person, the occurrence any one of the following events with respect 

to such person:  (a) death; (b) adjudication of insanity or incompetence; (c) Bankruptcy; 

(d) dissolution; or (e) voluntary or involuntary resignation or withdrawal from the Company for 

any reason (involuntary withdrawal occurring whenever such person may no longer continue as to 

fulfill such person’s position with the Company (including as a Member) by law or pursuant to the 

terms of this Agreement or because of a disability of such person lasting for more than three 

months that prevents the performance of such person’s duties to the Company). 

“Excluded Claim” is defined in Section 12.03. 

“Fiscal Year” means the fiscal year of the Company, which shall be the twelve-month 

period beginning on the first day of April and ending on the thirty-first day of March of each 

calendar year. 

“Gross Asset Value” means, with respect to any asset, the asset’s adjusted basis for federal 

income tax purposes, except as adjusted pursuant to Section 5.03B. 

“including”, together with its correlative “include” and “includes”, means including 

without limitation unless the context clearly indicates to the contrary. 
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“Indemnified Person” means the Managing Member of the Company, or those one or 

more Members or other persons who are exercising any powers normally vested in the Managing 

Member. 

“Low-Income Community” means any “low-income community” as defined in Section 

45D of the Code and the Treasury Regulations and Guidance.  

“Low-Income Person” means a “low-income person” within the meaning of Section 

45D(c)(1)(A) of the Code and the Treasury Regulations and Guidance. 

“Managing Member” means Empire State New Market Corporation, a New York 

corporation, or any person or entity who becomes an additional or successor Managing Member 

in accordance with this Agreement. 

“Member” or “Members” means those persons who have executed this Agreement as a 

Member, or any of them, and any additional or Substitute Member admitted as a Member pursuant 

to the terms hereof.  For purposes of the Act, the Members shall constitute one class or group of 

Members. 

“Member Loan Nonrecourse Debt Minimum Gain” has the meaning attributed to 

“partner loan nonrecourse debt minimum gain” in Treasury Regulation 1.704-2(i)(3), where the 

word “partner” shall be deemed to refer to a Member. 

“Member Loan Nonrecourse Deductions” means any deductions of the Company that 

are attributable to a nonrecourse liability for which a Member bears the risk of loss within the 

meaning of Treasury Regulation 1.704-2(i). 

“Minimum Gain” means the amount determined by computing, with respect to each 

nonrecourse liability of the Company, the amount of Profits, if any, that would be realized by the 

Company if it disposed of (in a taxable transaction) the property subject to such liability in full 

satisfaction thereof, and by then aggregating the amounts so computed, in accordance with 

Treasury Regulation 1.704-2(d).  For purposes of determining the amount of such Profits with 

respect to a liability, the adjusted basis, for federal income tax purposes, of the asset subject to the 

liability shall be allocated among all the liabilities that the asset secures in the manner set forth in 

Treasury Regulation 1.704-2(d)(2).  If Company property subject to one or more nonrecourse 

liabilities of the Company is, under Treasury Regulation 1.704-1(b)(2)(iv)(d),(f) or (r), properly 

reflected on the books of the Company at a book value that differs from the adjusted tax basis of 

such property, then the determination of Minimum Gain shall be made with reference to such book 

value. 

“Minimum Gain Chargeback” is defined in Section 5.06. 

“Net Cash from Sales or Refinancings” means the net cash proceeds from all sales and 

other dispositions (other than in the ordinary course of business) of Company property and all 

refinancings of Company property, less any portion thereof used to establish reserves, all as 

determined by the Managing Member.  “Net Cash from Sales or Refinancings” shall include all 

principal and interest payments with respect to any note or other obligation received by the 
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Company in connection with sales and other dispositions (other than in the ordinary course of 

business) of Company property. 

“New Markets Tax Credit” or “NMTC” means the new markets tax credit available 

under Section 45D of the Code. 

“NMTC Program Requirements” means, collectively, the provisions of Section 45D of 

the Code, the Treasury Regulations and Guidance, and the Allocation Agreement. 

“Nonrecourse Deductions” has the meaning set forth in Treasury Regulation 1.704-2(c).  

The amount of Nonrecourse Deductions for a Fiscal Year of the Company equals the net increase, 

if any, in the amount of Minimum Gain during that Fiscal Year, determined according to the 

provisions of Treasury Regulation 1.704-2(c). 

“Partnership Representative” is defined in Section 14.01. 

“Percentage Interest” means the percentage interest of each of the Members in the 

Company as set forth on Schedule A. 

“Person” means a natural person or any association, relationship or artificial person 

through or by means of which an enterprise or activity may be lawfully conducted, including a 

partnership, trust, limited liability company, corporation, joint venture, cooperative or association. 

“Prime Rate” means the prime rate of interest published from time to time in the Wall 

Street Journal, adjusted as such prime rate adjusts unless another adjustment schedule is specified. 

“Proceeding” means any threatened, pending or completed action, suit or proceeding, 

whether civil, criminal, administrative or investigative. 

“Profits” or “Losses” means the net income and losses (or items thereof), respectively, of 

the Company as determined in accordance with the accounting methods followed by the Company 

for federal income tax purposes.  “Profits” and “Losses” shall include net gains and losses as 

computed for federal income tax purposes from the sale or other disposition of all or part of the 

Company’s property or any other event or transaction not in the ordinary course of day-to-day 

operations of the Company (including the liquidation of the Company). 

“Qualified Income Offset Amount” is defined in Section 5.05. 

“Regulatory Allocation” is defined in Section 5.08. 

“Secretary” is defined in Section 1.03A. 

“Service Area” means the service area of the Company to be set forth in the Certification 

Application of the Company, namely, the State of New York.  

“Share of Minimum Gain” means, for each Member, the excess of (i) the sum of (a) the 

aggregate Nonrecourse Deductions allocated to such Member (and such Member’s predecessors 

in interest) up to that time and (b) the aggregate distributions to such Member (and such Member’s 
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predecessors in interest) up to that time of proceeds of a non-recourse liability that are allocable to 

an increase in Minimum Gain over (ii) the sum of (a) such Member’s (and such Member’s 

predecessors in interest) aggregate share of the net decrease in Minimum Gain up to that time and 

(b) such Member’s (and such Member’s predecessors’ in interest) aggregate share of the decreases 

up to that time in Minimum Gain resulting from revaluations of Company property subject to one 

or more non-recourse liabilities of the Company. 

“Substitute Member” means a person admitted to all the rights of a Member pursuant to 

the provisions of Article VIII. 

“Successors” is defined in Section 9.02. 

“Treasury Regulation” means any proposed, temporary or final regulations promulgated 

by the Department of the Treasury, or any successor agency, under the Code, as in effect from 

time to time.  Any reference to a specific Treasury Regulation shall include any successor provision 

to such specific Treasury Regulation. 

“Treasury Regulations and Guidance” means and includes any Treasury Regulation and 

any guidance, rule, or procedure published by the CDFI Fund. 

“UDC Act” means the New York State Urban Development Corporation Act, as amended. 

ARTICLE III 

Purposes and Authorized Acts 

3.01. Purpose.  The sole purpose of the Company is to be certified as, and to perform as, 

a CDE and to receive an allocation of NMTC, and in furtherance of such purpose, to serve or 

provide investment capital for Low-Income Communities or Low-Income Persons in its Service 

Area and consistent with the NMTC Program Requirements and with the UDC Act.  In connection 

therewith, and subject to the provision of the UDC Act, the Company may conduct any business 

which is lawful to be conducted by a limited liability company pursuant to the Act, provided it is 

in furtherance of and consistent with such purposes.  All of the Company’s activities shall be 

targeted to Low-Income Communities and/or Low-Income Persons.  In pursuing such purpose, the 

Company shall take such actions as it deems necessary or advisable to qualify and to continue the 

qualification of the Company as a CDE and to comply with the NMTC Program Requirements.   

3.02. Authorized Acts.  Subject to the limitations set forth in this Agreement, the 

Company shall have all powers necessary to or reasonably connected with the Company’s business 

which may be legally exercised by a limited liability company under the Act or which are 

necessary, customary, convenient, or incident to the realization of its purpose.   

3.03. Accountability.  The Managing Member shall establish and maintain an “advisory 

board” for the Company as such term is used in Section 45D of the Code and the Treasury 

Regulations and Guidance thereunder (the “Advisory Board”) for the purposes of (i) meeting with 

the Managing Member and advising it regarding means to best achieve the Company’s principal 

purpose and to maintain accountability to residents of Low-Income Communities, and (ii) advising 

on the operations and the investment decisions of the Company.  The Advisory Board (which will 

be the Managing Member’s Advisory Board) shall be constituted and shall be operated in 
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accordance with the Certification Application and Article III of the Amended and Restated Bylaws 

of the Managing Member, a copy of which is attached hereto as Exhibit A.  Subject to the NMTC 

Program Requirements, the number of Advisory Board Members shall be determined from time 

to time by the Managing Member.  Each Advisory Board Member shall hold office until his or her 

successor shall have been elected and qualified in accordance with the Amended and Restated 

Bylaws of the Managing Member.  The Managing Member shall retain the right to add and remove 

Advisory Board Members in accordance with the Amended and Restated Bylaws of the Managing 

Member; provided, however, that at all times not less than 20% of the Advisory Board Members 

shall consist of individuals who are, or who otherwise represent the interests of, residents of Low-

Income Communities in accordance with Section 45D(c)(1)(B) of the Code and the Treasury 

Regulations and Guidance thereunder; provided, further, that the Managing Member shall 

promptly provide notice to the Members after any change in membership of the Advisory Board.  

The Advisory Board shall serve solely in an advisory capacity and shall have no authority to take 

any action on behalf of the Company or to cause the Company to take any action.  Notwithstanding 

any provision of this Agreement to the contrary, if at any time the Managing Member is removed 

or after thirty (30) calendar days notice from any Member that the Managing Member is unable to 

satisfy such Member, in the reasonable judgment of such Member, that the Company maintains 

accountability to the residents of Low-Income Communities in the manner provided for in the 

Certification Application or as otherwise required under Section 45D of the Code and the Treasury 

Regulations and Guidance thereunder, then any Member may add or remove members of the 

Advisory Board solely for the purpose of establishing accountability under NMTC Program 

Requirements and shall have the authority to negotiate and cause the Company to execute any 

necessary amendment to the Certification Application or to submit a new Certification 

Application.  The Advisory Board shall meet (in person or through telecommunications) not less 

frequently than once each calendar quarter.  A representative of the Managing Member shall be 

present in person or through telecommunications at each such meeting. 

ARTICLE IV 

Members and Their Contributions 

4.01. Members.  The initial Members shall be Empire State New Market Corporation and 

Statewide Local Development Corporation. 

4.02. Contributions.  The Members have contributed or agreed to contribute to the capital 

of the Company the cash and property whose agreed fair market value is specified in Schedule A. 

4.03. Additional Capital Contributions. 

A. Additional Capital Requirements.  If the Managing Member determines that additional 

capital is required to meet the current and reasonably foreseeable future needs of the Company, 

they shall exercise their best efforts to finance such needs through loans, including loans from 

Members, if available on reasonable terms.  If such financing is unavailable, each Member may, 

in its sole discretion, make additional Capital Contributions to the Company (the “Additional 

Capital Contributions”) in such amounts as such Member deems appropriate.  No Member shall 

be obligated to make Additional Capital Contributions to the Company. 

B. [Reserved] 
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C. No Other Contributions.  Except as otherwise provided in Section 4.03A, no Member 

shall make contributions to the capital of the Company in excess of the amount determined 

pursuant to Section 4.02 without the prior written unanimous consent of the other Members, which 

consent shall be subject to each Member’s sole discretion. 

D. Obligations Enforceable Only By Company.  No Capital Contribution or other 

obligation to make an Additional Capital Contribution may be enforced by a creditor of the 

Company or other person other than the Company unless a Member expressly consents to such 

enforcement or to the assignment of the obligation to such creditor. 

4.04. Additional Members.  Except as otherwise provided in Article VIII with respect to 

Substitute Members, additional Members may be admitted only upon the prior written unanimous 

consent of the Members.  Such additional Members shall execute and acknowledge a counterpart 

to this Agreement or shall otherwise evidence in writing their agreement to be bound by the terms 

hereof in such manner as the Members shall determine. 

4.05. Liability of Members.  No Member shall be liable for the obligations of the 

Company solely by reason of being a Member.  No Member shall be required to make any 

contributions to the capital of the Company other than as provided in this Article IV. 

4.06. Ability of Member to Bind Company.  Except as otherwise expressly provided 

herein, no Member shall have the authority to bind the Company in any respect. 

ARTICLE V 

Allocation of Profits and Losses; 

Maintenance of Capital Accounts 

5.01. Profits and Losses Determined Annually.  Profits and Losses of the Company shall 

be determined annually, without considering Profits or Losses of any prior or subsequent period. 

5.02. Allocation of Profits and Losses. 

A. Basic Allocations.  After giving effect to the special allocations set forth in this 

Article V, Profits and Losses for any Fiscal Year shall be allocated among the Members in 

accordance with their Percentage Interests.  

B. Nonrecourse Deductions.  Nonrecourse Deductions for any Fiscal Year or other period 

shall be specially allocated among the Members in proportion to their Percentage Interests. 

C. Member Loan Nonrecourse Deductions.  Any Member Loan Nonrecourse Deductions 

for any Fiscal Year or other period shall be specially allocated to the Member who bears the 

economic risk of loss with respect to the loan to which such Member Loan Nonrecourse 

Deductions are attributable in accordance with Treasury Regulation 1.704-2(i). 

5.03. Capital Accounts. 

A. A Capital Account shall be maintained on the books of the Company for each Member, 

which shall be (i) credited with such Member’s Capital Contributions and the amount of any 
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liabilities that are assumed by such Member or that are secured by any property distributed to such 

Member, (ii) credited with such Member’s distributive share of Profits and any income of the 

Company that is exempt from federal income tax and not otherwise taken into account in 

computing Profits, (iii) charged with such Member’s distributive share of Losses and any 

nondeductible expenditures of the Company described in Code Section 705(a)(2)(B) or treated as 

Code Section 705(a)(2)(B) expenditures pursuant to Treasury Regulation 1.704-1(b)(2)(iv)(i) and 

not otherwise taken into account under this Section 5.03, and (iv) charged with any distributions 

to such Member and with the amount of any liabilities of such Member that are assumed by the 

Company or that are secured by any property contributed by such Member to the Company. 

In the case of property other than cash contributed to the Company or distributed to a 

Member, each Member’s Capital Account will be credited with the Gross Asset Value of property 

contributed to the Company (net of liabilities assumed by the Company and liabilities to which 

such contributed property is subject) and shall be debited with the cash and the Gross Asset Value 

of property distributed to it (net of liabilities assumed by such Member and liabilities to which 

such distributed property is subject).  In the event the Gross Asset Values of Company assets are 

adjusted pursuant to Section 5.03B, the Capital Accounts of all Members shall be adjusted 

simultaneously to reflect the aggregate net adjustment as if the Company recognized gain or loss 

equal to the amount of such aggregate net adjustment. 

Upon the sale, exchange or other transfer of a Member’s Company Interest, or the 

assignment of such Company Interest to a new Member, the Capital Account of the transferor 

Member shall carry over to the transferee Member. 

The foregoing provisions and the other provisions of this Agreement relating to the 

maintenance of Capital Accounts are intended to comply with Treasury Regulation 1.704-1(b), 

and shall be interpreted and applied in a manner consistent with such Treasury Regulation. 

B. For purposes of determining and maintaining the Members’ Capital Accounts, the 

Gross Asset Value of Company assets shall be adjusted as follows: 

(i) the initial Gross Asset Value of any asset contributed by a Member to the 

Company shall be the gross fair market value of such asset, as determined by the 

contributing Member and the Managing Member (if such contributing Member is not the 

Managing Member); 

(ii) the Gross Asset Values of all Company assets shall be adjusted to equal 

their respective gross fair market values, as determined by the Managing Member, as of 

the following times:  (a) the acquisition of an additional Company Interest in the Company 

by any new or existing Member in exchange for more than a de minimus Capital 

Contribution; (b) upon liquidation of the Company, or upon the distribution by the 

Company to a Member of more than a de minimus amount of money or other Company 

property to a retiring or continuing Member as consideration for a Company Interest; or 

(c) under generally accepted industry accounting practices, provided substantially all of the 

Company’s property (excluding money) consists of stock, securities, commodities, 

options, warrants, futures or similar instruments that are readily tradeable on an established 

securities market; and 
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(iii) if the Gross Asset Value of an asset has been determined or adjusted 

pursuant to clause (i) or (ii) above, such Gross Asset Value shall thereafter be adjusted by 

the Book Depreciation taken into account with respect to such asset for purposes of 

computing Book Profits and Losses, as set forth in Section 5.03C. 

C. For purposes of determining and maintaining the Members’ Capital Accounts and the 

computation of Book Profits and Losses only, the following adjustments shall be made to the 

calculation of Profits and Losses reflected in the Members’ Capital Accounts: 

(i) gain or loss resulting from any disposition of Company property with 

respect to which gain or loss is recognized for federal income tax purposes shall be 

computed by reference to the Gross Asset Value of the property disposed of, 

notwithstanding that the adjusted tax basis of such property differs from its Gross Asset 

Value; and 

(ii) in lieu of the depreciation, amortization, and other cost recovery deductions 

taken into account in computing such Profits or Losses, there shall be taken into account 

Book Depreciation for such fiscal year or other period, computed as hereinafter set forth. 

“Book Depreciation” means, for each fiscal year or other period, an amount equal to the 

depreciation, amortization, or other cost recovery deduction allowable with respect to an asset for 

such year or other period, except that if the Gross Asset Value of an asset differs from its adjusted 

basis for federal income tax purposes at the beginning of such year or other period, Book 

Depreciation shall be an amount which bears the same ratio to such beginning Gross Asset Value 

as the federal income tax depreciation, amortization, or other cost recovery deductions for such 

year or other period bears to such beginning adjusted tax basis. 

Allocations of Book Profits and Losses among the Members shall be made in accordance 

with the provisions of this Article V respecting allocations of Profits and Losses among Members. 

D. Loans to the Company by any Member shall not be considered Capital Contributions.  

A Member shall not be entitled to demand the return of, or to withdraw, any part of such Member’s 

Capital Contribution or such Member’s Capital Account, or to receive any distribution, except as 

provided in this Agreement.  No Member shall be liable for the return of the Capital Contributions 

of any other Member or the payment of interest thereon. 

5.04. Allocations Among Members.  Except as otherwise provided in this Agreement, all 

items of Company income, gain, loss, deduction, and any other allocations, including allocations 

of Book Profits and Losses, not otherwise provided for shall be divided among the Members in 

the same proportions as they share Profits and Losses, as the case may be, for such Fiscal Year. 

5.05. Qualified Income Offset. 

A. Notwithstanding any other provision of this Article V, in the event any Member 

unexpectedly receives (i) an adjustment to the Capital Account balance of such Member as 

described in Treasury Regulation 1.704-1(b)(2)(ii)(d)(4), (ii) an allocation to such Member of loss 

or deduction of the type described in Treasury Regulation 1.704-1(b)(2)(ii)(d)(5), or (iii) a 

distribution to such Member in excess of any offsetting increase in the Member’s Capital Account 
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balance during or prior to the year of distribution, items of Company Profits and of income that 

constitute a credit to such Member’s Capital Account shall be specially allocated to such Member 

in an amount and manner sufficient to eliminate, to the extent required by the Treasury Regulations 

under Code Section 704(b), the Qualified Income Offset Amount (as defined below) created by 

such adjustments, allocations, or distributions as quickly as possible, provided that an allocation 

pursuant to this Section 5.05A shall be made only if and to the extent that such Member would 

have a Qualified Income Offset Amount after all other allocations provided for in this Article V 

have been tentatively made as if this Section 5.05A were not in this Agreement. 

B. Notwithstanding anything to the contrary contained in this Agreement, in no event shall 

Losses of the Company be allocated to a Member if such allocation would result in such Member 

having a Qualified Income Offset Amount (as defined below).  The term “Qualified Income 

Offset Amount” for a Member means the deficit balance, if any, in such Member’s Capital 

Account as of the end of the relevant Fiscal Year after giving effect to the following adjustments:  

(i) credit to such Capital Account an amount equal to (a) the Member’s Share of Minimum Gain 

immediately prior to the allocation or distribution and (b) the sum of such Member’s allocable 

share of any recourse indebtedness of the Company as determined under Code Section 752 and 

any unconditional obligation of such Member to contribute additional amounts to the capital of the 

Company in the future (to the extent not previously taken into account in determining such 

Member’s share of recourse liabilities of the Company); and (ii) debit to such Capital Account the 

allocations or distributions described in Section 5.05A that, as of the end of the taxable year, are 

reasonably expected to be made to such Member.  All Losses in excess of the limitation set forth 

in this Section 5.05B shall be allocated, first, to those Members who would not have a Qualified 

Income Offset Amount after taking into account such allocation, and any excess Losses shall be 

allocated among the Members in accordance with the provisions of Section 5.02A. 

5.06. Minimum Gain Allocation.  Notwithstanding any other provisions of this Article V, 

if in any year there is a net decrease in the amount of the Company’s Minimum Gain, each Member 

will be allocated items of Profits and gain for such year equal to that Member’s share of the net 

decrease in Minimum Gain, within the meaning of Treasury Regulation 1.704-2(g)(2), and subject 

to the exceptions set forth in Treasury Regulation 1.704-2(f). 

Allocations of Profits and gain (each a “Minimum Gain Chargeback”) required pursuant 

to this Section 5.06 shall consist first of gains recognized from the disposition of items of Company 

property subject to one or more non-recourse liabilities of the Company to the extent of the 

decrease in Minimum Gain attributable to the disposition of such items of property (or if such 

gains exceed the amount of the Minimum Gain Chargeback required for such taxable year, the 

Minimum Gain Chargeback shall consist of a proportionate share of each such gain), and the 

remainder of such Minimum Gain Chargeback shall consist of a pro-rata portion of the other items 

of Profits and gain of the Company for that year.  If the amount of the Minimum Gain Chargeback 

requirement exceeds the Company’s Profits and gains for the taxable year, the excess shall carry 

over to subsequent years. 

5.07. Member Loan Nonrecourse Debt Minimum Gain.  If in any year there is a net 

decrease (within the meaning of Treasury Regulation 1.704-2(i)(3)) in Member Loan Nonrecourse 

Debt Minimum Gain, any Member with a share of that Member Loan Nonrecourse Debt Minimum 

Gain (determined under Treasury Regulation 1.704-2(i)(5)) as of the beginning of the year shall 
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be allocated items of profits and gains for that year (and if necessary, subsequent years) equal to 

that Member’s share of the net decrease in Member Loan Nonrecourse Debt Minimum Gain in 

accordance with Treasury Regulation 1.704-2(i)(4). 

5.08. Regulatory Allocations.  The allocations set forth in Sections 5.02B, 5.02C, 5.05, 

5.06 and 5.07 (the “Regulatory Allocations”) are intended to comply with certain requirements 

of Treasury Regulation 1.704-1(b).  It is the intent of the Members that, to the extent possible, all 

Regulatory Allocations shall be offset either with other Regulatory Allocations or with special 

allocations of other items of Profits, Losses and items of income, gain, loss, or deduction pursuant 

to this Section 5.08.  Therefore, notwithstanding any other provision of this Article V (other than 

the Regulatory Allocations), the Managing Member shall make such offsetting special allocations 

of Profits, Losses and items of income, gain, loss, or deduction in whatever manner they determine 

appropriate so that, after such offsetting allocations are made, each Capital Account balance is, to 

the extent possible, equal to the Capital Account balance such Member would have had if the 

Regulatory Allocations were not part of the Agreement and all items were allocated pursuant to 

Section 5.02A.  In exercising their discretion under this Section 5.08, the Managing Member shall 

take into account future Regulatory Allocations under Sections 5.06 and 5.07 that, although not 

yet made, are likely to offset other Regulatory Allocations previously made under Sections 5.02B 

and 5.02C. 

5.09. Members’ Share of Nonrecourse Liabilities.  For purposes of Code Section 752, 

each Member’s share of Company non-recourse liabilities shall be determined in accordance with 

Treasury Regulation 1.752-3(e).  In this connection, for purposes of determining each Member’s 

proportionate share of the excess nonrecourse liabilities of the Company pursuant to Treasury 

Regulation 1.752-3(a)(3), the Members’ respective interests in Profits shall be their respective 

Percentage Interests. 

5.10. Tax Allocations:  Code Section 704(c).  In accordance with Code Section 704(c) 

and the Treasury Regulations promulgated thereunder, income, gain, loss, and deduction with 

respect to any property contributed to the capital of the Company shall be allocated among the 

Members so as to take account of any variation between the adjusted basis of such property to the 

Company for federal income tax purposes and its initial Gross Asset Value (computed in 

accordance with Section 5.03B). 

In the event the Gross Asset Value of any Company properties is adjusted pursuant to 

Section 5.03B, subsequent allocations of income, gain, loss, and deduction with respect to such 

asset shall take into account any variation between the adjusted basis of such asset for federal 

income tax purposes and its Gross Asset Value in the same manner as under Code Section 704(c) 

and the Treasury Regulations promulgated thereunder. 

Any elections or other decisions relating to such allocations shall be made by the Managing 

Member in any manner that reasonably reflects the purpose and intention of this Agreement.  

Allocations pursuant to this Section 5.10 are solely for purposes of federal, state, and local taxes 

and shall not affect, or in any way be taken into account in computing, any Member’s Capital 

Account or share of Book Profits and Losses, other items, or distributions pursuant to any provision 

of this Agreement. 
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5.11. Section 754 Election.  Appropriate adjustments shall be made in the allocations to 

the Members under this Article V in order to reflect adjustments in the basis of Company property 

permitted pursuant to an election made by the Managing Member under Code Section 754.  The 

Company will make the basis adjustments and calculate depreciation deductions in accordance 

with such adjustments only for those transferees who supply information to the Managing Member 

that enables the Managing Member to determine when, and at what price, the transferee acquired 

its interest. 

5.12. Income Tax Consequences. 

A. The Members intend for the Company to be considered a partnership for federal income 

tax purposes and agree that the Company will be governed by the provisions of Subchapter K of 

the Code and the applicable Treasury Regulations promulgated thereunder.  The Members are 

aware of the income tax consequences of the allocations made by this Article V and hereby agree 

to be bound by the provisions of this Article V in reporting their shares of Company income and 

loss for income tax purposes. 

B. The Managing Member will undertake any and all actions necessary under the Code 

and the Regulations to ensure that the Company will be classified as a partnership for federal 

income tax purposes.  The Managing Member will file or cause to be filed any elections that may 

be required (but only if required) under the Code and the Regulations in order to ensure that the 

Company will be classified as a partnership for federal income tax purposes. 

ARTICLE VI 

Distribution of Cash Flow and Proceeds of 

Transactions Not in the Ordinary Course of Business 

6.01. Cash Flow.  Cash Flow shall be distributed at such time or times as the Managing 

Member deems appropriate in its sole discretion, but in no event less than once in each Fiscal Year, 

in accordance with the Members’ Percentage Interests.   

6.02. Net Cash From Sales or Refinancings.  Except as otherwise provided in Article X, 

Net Cash from Sales or Refinancings shall be distributed, within a reasonable time after the 

occurrence of the event giving rise to such Net Cash from Sales or Refinancings, to the Members 

in accordance with their respective Percentage Interests. 

6.03. Distributions Other than Cash.  No Member shall have any right to demand or 

receive property other than cash in respect of any part of such Member’s Capital Contribution or 

a share of the Company’s Profits or any distribution.  A Member shall have a right to distributions 

of cash, including the return of such Member’s Capital Contribution, only in the circumstances set 

forth in this Agreement. 

ARTICLE VII 

Management of the Company; 

Rights, Powers, Duties and Obligations of 

the Managing Member 

7.01. Management by Managing Member. 
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A. Authority of the Managing Member.  The business and affairs of the Company shall be 

managed by the Managing Member.  The Managing Member shall have and be subject to all duties 

and liabilities, and shall have all of the authority with respect to the business and affairs of the 

Company, that the Managing Member has under the Act and this Agreement.  Without limiting 

the foregoing, the Managing Member for and in the name and on behalf of the Company, without 

any approval by or consent of the Members, is hereby authorized to: 

(i) execute any and all agreements, contracts, documents, certifications and 

instruments necessary or convenient in connection with the financing, management, maintenance, 

operation and disposition of the Company’s assets; 

(ii) borrow money from itself or others and issue evidences of indebtedness necessary, 

convenient or incidental to the accomplishment of the purpose of the Company and to secure the 

same by mortgage, pledge or other lien on any assets of the Company; 

(iii) prepay in whole or in part, refinance, recast, increase, modify or extend any 

mortgage debt affecting or encumbering any Company property and in connection therewith to 

execute any extensions, consolidations, modifications or renewals of mortgages on the Company 

property; 

(iv) enter into agreements to employ agents, attorneys, accountants, engineers, 

appraisers, or other consultants or contractors who may be Affiliated Persons of, or affiliated with, 

the Managing Member and may enter into agreements to employ the Managing Member or its 

Affiliated Persons to provide management services to the Company provided that any employment 

of such persons is on terms not less favorable to the Company than those offered by unaffiliated 

persons for comparable services; 

(v) pay out of Company funds any and all fees and make any and all expenditures 

which it, in its sole discretion, deem necessary or appropriate in connection with the organization 

of the Company, the management of the affairs of the Company, and the carrying out of its 

obligations and responsibilities under this Agreement; 

(vi) do anything which it deems necessary or appropriate for the protection and 

preservation of the Company’s assets; 

(vii) make and revoke any election permitted to the Company by any taxing authority in 

such manner as it decides; 

(viii) cause to be paid any and all taxes, charges and assessments that may be levied, 

assessed or imposed upon any of the assets of the Company, unless the same are contested by the 

Partnership Representative, which the Partnership Representative is hereby expressly authorized 

to do; and 

(ix) engage in any kind of activity and perform and carry out contracts of any kind 

necessary to, or in connection with, or incidental to the accomplishment of the purposes of the 

Company, as may be lawfully carried on or performed by a limited liability company under the 

laws of the State of New York and in each state where the Company is then formed, has qualified 

or is doing business. 



Error! Unknown document property name. -27- 

B. Restrictions on Authority of the Managing Member.  Notwithstanding the foregoing, 

without the Consent of the Members, the Managing Member shall not have the authority to: 

(i) admit any other person as a Managing Member; 

(ii) admit any person as an additional or Substitute Member, except as provided in this 

Agreement; 

(iii) sell, exchange or otherwise dispose of all or substantially all of the Company’s 

other assets, if any, other than in the ordinary course of business; 

(iv) change the nature of the Company’s business; or 

(v) undertake any action that requires the consent of the Members under the Act, unless 

expressly permitted under this Agreement and permitted by the Act to be altered by agreement of 

the Members. 

7.02. Apparent Authority.  Any person dealing with the Company may always rely on a 

certificate signed by the Managing Member: 

(i) as to the identity of the Members hereunder; 

(ii) as to the existence or nonexistence of any fact or facts which constitute conditions 

precedent to acts by the Managing Member or are in any other manner germane to the affairs of 

this Company; 

(iii) as to who is authorized to execute and deliver any instrument or document of the 

Company; 

(iv) as to the authenticity of any copy of this Agreement and amendments thereto; or 

(v) as to any act or failure to act by the Company or as to any other matter whatsoever 

involving the Company or any Member. 

7.03. Reimbursement.  The Managing Member shall be entitled to reimbursement from 

Company funds for all reasonable expenses incurred on behalf of the Company. 

7.04. Books and Records.  The Company shall keep at its principal office, and shall 

permit any Member to inspect and copy at such Member’s own expense, upon reasonable request, 

during ordinary business hours, the records required by Section 1102 of the Act and such other 

records as are pertinent to the Company’s business operations. 

7.05. Accounting and Tax Information.  The books and records of the Company shall be 

kept, and the financial position and the results of its operations recorded, in accordance with the 

accounting methods elected to be followed by the Company for federal income tax purposes.  The 

books and records of the Company shall reflect all Company transactions and shall be appropriate 

and adequate for the Company’s business.  The Managing Member shall use its best efforts to 
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cause the Company to deliver to each Member within 90 days after the end of each Fiscal Year all 

information necessary for the preparation of such Member’s federal income tax return. 

7.06. Other Activities.  Any Member may engage in any other business of any nature 

independently or with others, and neither the Company nor the other Members shall have any 

rights with respect to any such other ventures. 

ARTICLE VIII 

Assignability of Company Interests 

8.01. Assignment.  Subject to Section 8.02, a Member’s Company Interest is assignable 

in whole or in part.  An assignment of a Member’s Company Interest does not of itself dissolve 

the Company or permit the assignee to participate in the business and affairs of the Company or to 

become a Member or exercise any rights or powers of a Member. 

8.02. Substitute Members.  No assignee of a Member’s Company Interest shall have the 

right to be admitted as a Substitute Member in place of the assignor unless: 

(i) the assignor shall clearly designate in writing such assignor’s intention that the 

assignee is to become a Substitute Member; 

(ii) the assignee shall agree in writing to be bound by all of the terms of this Agreement; 

(iii) the assignee is admitted as a Substitute Member by the Consent of the Members; 

(iv) the assignee shall execute and/or deliver such instruments, including an opinion of 

counsel, to the effect that such proposed assignment and substitution do not violate state or federal 

securities laws, as the Managing Member deems necessary or desirable to effect such assignee’s 

admission as a Substitute Member and to evidence such assignee’s acceptance of the terms of this 

Agreement; and 

(v) the assignee shall pay all reasonable expenses in connection with such assignee’s 

admission as a Substitute Member. 

8.03. Rights of Assignees.  An assignee who does not become a Substitute Member shall 

succeed only to the rights of such assignee’s assignor to receive distributions from the Company 

as provided in Articles VI and X. 

ARTICLE IX 

Dissociation of a Member 

9.01. Dissociation.  A Member may not voluntarily Dissociate without the prior 

unanimous written consent of the other Members. 

9.02. Status of Dissociated Member.  In the event of the Dissociation of a Member, the 

legally appointed successors in interest, including the executor, administrator, guardian or 

conservator, as the case may be, of the Dissociated Member, and any legally appointed successor 

to such executor, administrator, guardian or conservator, and the successors in interest of a 
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dissolved Member (collectively, the “Successors”), shall be deemed assignees and shall have only 

the rights accorded to assignees pursuant to Section 8.03 except to the extent that the assignee is 

admitted to the Company because the conditions in Section 8.02 have been satisfied.  Unless and 

until any such assignee is admitted to the Company as a Substitute Member pursuant to the terms 

of Section 8.02, such assignee shall have no right to participate in the management of the affairs 

of the Company attributable to Members, if any, or to exercise any rights or powers of a Member. 

9.03. Purchase of Dissociated Member’s Company Interest. 

A. Upon Dissociation of a Member, the Company (at the discretion of the Managing 

Member or upon the unanimous written direction of the Members to the Managing Member) shall 

have the option, exercisable by written notice delivered within 60 days after the event of 

Dissociation, to purchase the Dissociated Member’s Company Interest for a buyout price 

determined in the manner hereafter provided.  If the Company fails to exercise this option, the 

Dissociated Member shall remain an assignee with the status described in Section 9.02, provided 

that the Company may elect at any time to exercise the option to purchase the Dissociated 

Member’s Company Interest by delivery of 60 days written notice and proceeding in accordance 

with the terms and conditions of this Section 9.03. 

B. The buyout price of a Dissociating Member’s Company Interest is the amount that 

would have been distributable to the Dissociating Member under Section 6.02 if, on the date of 

Dissociation, the assets of the Company were sold at a price equal to the greater of the liquidation 

value or the value of the assets of the Company as determined by Section 9.03C.  In either case 

the sale price of the Company’s assets shall be determined on the basis of the amount that would 

be paid by a willing buyer to a willing seller, with neither party under any compulsion to buy or 

sell, and with each party having knowledge of all relevant facts.  Interest shall be paid from the 

date of Dissociation to the date of payment at an annual rate equal to the Prime Rate.  At the 

election of the Company, the buyout price may be paid in up to five equal annual installments, 

with interest at the aforesaid rate. 

C. The determination of the value of the assets of the Company shall be made by 

agreement between the Company and the Dissociated Member or such Dissociated Member’s 

Successor.  In the event of a failure to agree on the value of the Company’s assets within 30 days 

after notice from the Dissociated Member of such Dissociated Member’s intent to have such 

Dissociated Member’s Company Interest purchased, the assets of the Company shall be valued at 

their book value on the records of the Company. 

D. Damages for wrongful Dissociation under Section 9.01, and all other amounts owing, 

whether or not presently due, from a Dissociating Member to the Company shall be offset against 

the buyout price. 

ARTICLE X 

Dissolution 

10.01. Dissolution.  The Company shall dissolve and its affairs shall be wound up upon 

the first to happen of any of the following events: 

(a) the sale of all or substantially all of the assets of the Company; or 
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(b) a vote in favor of dissolution by Members whose Percentage Interests represent a 

majority of the Percentage Interests; or 

(c) upon the Dissociation of the last remaining Member, unless the successor(s) in interest 

of such last remaining Member and any assignees of such Member’s Company Interest and of any 

other Member’s Company Interest agree in writing to admit at least one Member to continue the 

business of the Company.  Such election must be made within 90 days after the Dissociation of 

the last remaining Member. 

10.02. Liquidation.  Upon dissolution of the Company and the abandonment of further 

intention of utilizing the properties or business of the Company, the assets of the Company shall 

be liquidated as promptly as practicable.  The provisions of this Section 10.02 shall be subject to 

the rights of the Managing Member or its successor to continue the business of the Company for 

the purpose of winding up the affairs of the Company.  During the liquidation of the Company, 

the Managing Member in its sole discretion shall determine whether or not any asset is suitable for 

distribution in kind.  In liquidating the assets of the Company, all assets of a salable value which 

the Managing Member determines is not suitable for an equitable distribution in kind, shall be sold 

at public or private sale as the Managing Member may deem advisable.  It is agreed that any 

Member may purchase said assets at said sale.  The Managing Member shall give at least 15 days’ 

prior written notice (in which the assets to be sold and the time, date, location and condition of 

sale shall be specified) to the Members of any such liquidating sale of all or any part of the 

Company’s assets.  Upon liquidation of the assets of the Company, the cash proceeds from the sale 

of Company assets and the other unliquidated assets of the Company shall be applied in the 

following order of priority: 

(i) to the payment, to the extent required by any lender or creditor, including Members 

who are creditors, of all debts, obligations and liabilities of the Company and to the payment of 

taxes then due and payable.  Should there be any contingent debts, commitments, obligations or 

liabilities, a reserve shall be set up to meet such items, and if and when or to the extent that said 

contingency shall cease to exist, the moneys or other assets, if any, in reserve, shall be distributed 

as hereinafter provided in this Section 10.02; 

(ii) to the Members, an amount equal to their remaining Capital Account balances, after 

giving effect to all contributions, distributions, and allocations for all periods; and 

(iii) any balance, to the Members in accordance with their Percentage Interests. 

10.03. Final Accounting.  Upon dissolution and liquidation a statement, prepared by the 

Managing Member, shall be sent to each Member within 60 days after liquidation setting forth the 

assets and liabilities of the Company. 

10.04. Articles of Dissolution.  Not later than 30 days following the dissolution and 

winding up of the Company, the Managing Member or its successor shall file or cause to be filed 

Articles of Dissolution with the Department of State in accordance with Act. 
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ARTICLE XI 

Interested Transactions; Loans by Members 

11.01. Interested Transactions.  Any Affiliated Person or any Member may act as attorney 

for, deal and contract with and be employed by the Company, and any Member or Affiliated Person 

may be in any manner interested in or connected with any corporation, association or business in 

which the Company is directly or indirectly interested, all in the same manner and with the same 

freedom as though not a Member and without accountability for any profit, benefit or 

compensation received in connection with such actions or relationships, none of which shall be 

void or voidable by reason of such relationship. 

11.02. Loans by Members.  Any Member, upon consent of the Managing Member, may 

make loans or lend money to the Company or advance monies on its behalf, which loans or 

advances shall be repayable on such terms and conditions as shall be agreed upon by the advancing 

Member and the Managing Member (if such advancing Member is not the Managing Member).  

Such loans shall be treated in accordance with Section 5.03D. 

ARTICLE XII 

Indemnification 

12.01. Indemnification.  Subject to the exclusions hereinafter set forth, the Company will 

indemnify an Indemnified Person against and hold the Indemnified Person harmless from any 

Covered Loss or Covered Expenses. 

12.02. Advance Payment of Covered Expenses.  The Company will pay the Covered 

Expenses of an Indemnified Person in advance of the final disposition of any Proceeding except 

to the extent that the defense of a claim against the Indemnified Person is undertaken pursuant to 

any Members’ liability insurance maintained by the Company.  The advance payment of Covered 

Expenses will be subject to the Indemnified Person’s first agreeing in writing with the Company 

to repay the sums paid by it hereunder if it is thereafter determined that the Proceeding involved 

an Excluded Claim or that the Indemnified Person was otherwise not entitled to indemnity under 

this Article XII. 

12.03. Exclusions.  The Company will not be liable to pay any Covered Loss or Covered 

Expense (an “Excluded Claim”): 

(a) For which payment is actually made to or on behalf of the Indemnified Person under 

such Members’ liability insurance policy as may be maintained by the Company (except for any 

deductible under, or excess beyond the amount covered by, such insurance); 

(b) For which the Indemnified Person is otherwise indemnified or reimbursed; 

(c) With respect to a Proceeding in which a final judgment or other final adjudication 

determines that the Indemnified Person is liable to the Company for:  (i) a breach of the 

Indemnified Person’s duty of loyalty to the Company or its Members; (ii) acts or omissions not in 

good faith or which involve intentional misconduct or knowing violation of law; (iii) liability 

imposed pursuant to the provisions of Section 409 of the Act; or (iv) any transaction (other than a 
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transaction approved in accordance with Section 411 of the Act) from which the Indemnified 

Person derived an improper personal benefit; or 

(d) If a final judgment or other final adjudication determines that such payment is unlawful. 

12.04. Notice to Company; Insurance.  Promptly after receipt by the Indemnified Person 

of notice of the commencement of or the threat of commencement of any Proceeding, the 

Indemnified Person will, if indemnification with respect thereto may be sought from the Company 

under this Article XII, notify the Company of the commencement thereof.  If, at the time of the 

receipt of such notice, the Company has any Members’ liability insurance in effect, the Company 

will give prompt notice of the commencement of such Proceeding to the insurer in accordance 

with the procedures set forth in the policy or policies in favor of the Indemnified Person.  The 

Company will thereafter take all necessary or desirable action to cause such insurer to pay, on 

behalf of the Indemnified Person, any and all Covered Loss and Covered Expense payable as a 

result of such Proceeding in accordance with the terms of such policies. 

12.05. Indemnification Procedures. 

A. Payments on account of the Company’s indemnity against Covered Loss will be subject 

to the Company’s first determining that the Covered Loss results from a claim which is not an 

Excluded Claim.  Such a determination will be made by the Managing Member if the Managing 

Member is not a party to the Proceeding.  If the Managing Member is a party to the Proceeding, 

such determination will be made by a majority vote of the Members not at the time parties to the 

Proceeding.  The determination required by this Section 12.05A will be made within 60 days of 

the Indemnified Person’s written request for payment of a Loss, and if it is determined that the 

Covered Loss is not an Excluded Claim payment will be made forthwith thereafter. 

B. Payment of an Indemnified Person’s Covered Expenses in advance of the final 

disposition of any Proceeding will be made within 20 days of the Indemnified Person’s written 

request therefor.  From time to time prior to the payment of Covered Expenses the Company may, 

but is not required to, determine (in accordance with Section 12.05A) whether the Covered 

Expenses claimed may reasonably be expected, upon final disposition of the Proceeding, to 

constitute an Excluded Claim.  If such a determination is pending, payment of the Indemnified 

Person’s Covered Expenses may be delayed up to 60 days after the Indemnified Person’s written 

request therefor, and if it is determined that the Covered Expenses are not an Excluded Claim, 

payment will be made forthwith thereafter. 

12.06. Settlement.  The Company will have no obligation to indemnify the Indemnified 

Person under this Article XII for any amounts paid in settlement of any Proceeding effected 

without the Company’s prior written consent.  The Company will not unreasonably withhold or 

delay its consent to any proposed settlement.  The Company may consent to a settlement subject 

to the requirement that a determination thereafter will be made as to whether the Proceeding 

involved an Excluded Claim or not. 

12.07. Rights Not Exclusive.  The rights provided hereunder will not be deemed exclusive 

of any other rights to which the Indemnified Person may be entitled under the Act, any agreement, 

vote of Members or otherwise, both as to action in the Indemnified Person’s official capacity and 
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as to action in any other capacity while holding such position or office, and shall continue after the 

Indemnified Person ceases to serve the Company in an official capacity. 

12.08. Enforcement. 

A. The Indemnified Person’s right to indemnification hereunder will be enforceable by the 

Indemnified Person in any court of competent jurisdiction and will be enforceable notwithstanding 

that an adverse determination has been made as provided in Section 12.05. 

B. In the event that any action is instituted by the Indemnified Person under this 

Article XII to enforce or interpret any of the terms of this Article XII, the Indemnified Person will 

be entitled to be paid all court costs and expenses, including reasonable attorneys’ fees, incurred 

by the Indemnified Person with respect to such action, unless the court determines that each of the 

material assertions made by the Indemnified Person as a basis for such action was not made in 

good faith or was frivolous. 

12.09. Successors and Assigns.  This Article XII will be (a) binding upon all successors 

and assigns of the Company (including any transferee of all or substantially all of its assets) and 

(b) binding on and inure to the benefit of the heirs, executors, administrators, and other personal 

representatives of the Indemnified Person.  If the Company sells or otherwise transfers all or 

substantially all of its assets to a third party, the Company will, as a condition of such sale or other 

transfer, require such third party to assume and perform the obligations of the Company under this 

Article XII. 

12.10. Amendment.  No amendment of this Article XII will be effective as to an 

Indemnified Person without such Indemnified Person’s written consent. 

12.11. Acceptance by Indemnified Person.  This Article XII will apply, and the benefits 

hereof will be available, to each Member of the Company who by accepting a respective position 

and serving on behalf of the Company will be deemed to have accepted the provisions of this 

Article XII and to have agreed to abide by the terms contained herein. 

ARTICLE XIII 

Meetings of Members 

13.01. Annual Meeting.  The annual meeting of the Members shall be held on such dates 

and at such times as shall be determined by Consent of the Members for the purpose of the 

transaction of such business as may come before the meeting.  At the annual meeting, the Members 

shall review the Company’s annual financial results, and conduct such other business as the 

Members deem appropriate. 

13.02. Special Meetings.  Special meetings of the Members, for any purpose or purposes, 

unless otherwise prescribed by statute, may be called by the Managing Member or any other 

Member. 

13.03. Place of Meetings.  The Members may designate any place, either within or outside 

the State of New York, as the place of meeting for any meeting of the Members.  If no designation 
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is made, or if a special meeting is otherwise called, the place of meeting shall be the principal place 

of business of the Company in the State of New York. 

13.04. Notice of Meetings.  Except as provided in Section 13.05, written notice stating the 

place, day and hour of the meeting and the purpose or purposes for which the meeting is called 

shall be delivered not less than 10 nor more than 50 days before the date of the meeting, either 

personally or by mail, by or at the direction of the Managing Member or person calling the meeting, 

to each Member entitled to vote at such meeting.  If mailed, such notice shall be deemed to be 

delivered two calendar days after being deposited in the United States mail, addressed to the 

Member at its address as it appears on the books of the Company, with postage thereon prepaid. 

13.05. Meeting of all Members.  If all of the Members shall meet at any time and place, 

either within or outside of the State of New York, and consent to the holding of a meeting at such 

time and place, such meeting shall be valid without call or notice and at such meeting lawful action 

may be taken. 

13.06. Record Date.  For the purpose of determining Members entitled to notice of or to 

vote at any meeting of members or any adjournment thereof, or Members entitled to receive 

payment of any distribution, or in order to make a determination of Members for any other purpose, 

the date on which notice of the meeting is mailed or the date on which the resolution declaring 

such distribution is adopted, as the same may be, shall be the record date for such determination 

of Members.  When a determination of Members entitled to vote at any meeting of Members has 

been made as provided in this Section 13.06, such determination shall apply to any adjournment 

thereof. 

13.07. Quorum.  Members holding at least two-thirds of all Percentage Interests, 

represented in person or by proxy, shall constitute a quorum at any meeting of Members.  In the 

absence of a quorum at any such meeting, Members holding a majority in Percentage Interests so 

represented may adjourn the meeting from time to time for a period not to exceed 60 days without 

further notice.  However, if the adjournment is for more than 60 days, or if after the adjournment 

a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be 

given to each member of record entitled to vote at the meeting.  At such adjourned meeting at 

which a quorum shall be present or represented, any business may be transacted which might have 

been transacted at the meeting as originally noticed.  The Members present at a duly organized 

meeting may continue to transact business until adjournment, notwithstanding the withdrawal 

during such meeting of Members representing Percentage Interests whose absence would cause 

less than a quorum. 

13.08. Manner of Acting.  If a quorum is present, the action approved by Consent of the 

Members shall be the act of the Members, unless the vote of a greater or lesser proportion or 

number is otherwise required by the Act, by the Company’s Articles of Organization, or by this 

Agreement.   

13.09. Proxies.  At all meetings of Members a Member may vote in person or by proxy 

executed in writing by the Member or by a duly authorized attorney-in-fact.  Such proxy shall be 

filed with the Managing Member of the Company before or at the time of the meeting.  No proxy 
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shall be valid after eleven months from the date of its execution, unless otherwise provided in the 

proxy. 

13.10. Action by Members Without a Meeting.  Except for those actions set forth in 

Section 402(d) of the Act, action required or permitted to be taken at a meeting of Members may 

be taken without a meeting if the action is evidenced by one or more written consents describing 

the action taken, signed by such number of Members who would be entitled to cast at least the 

minimum number of votes which would be required to take such action at a meeting at which all 

Members entitled to vote thereon are present, and delivered to the Managing Member of the 

Company for filing with the Company records.  Prompt notice of such action shall be given to all 

Members who would have been entitled to vote on such action if such meeting were held.  Action 

taken under this Section 13.10 is effective when the requisite number of Members entitled to vote 

have signed the consent, unless the consent specifies a different effective date.  The record date 

for determining members entitled to take action without a meeting shall be the date the first 

Member signs a written consent. 

13.11. Waiver of Notice.  When a notice is required to be given to any Member, a waiver 

thereof in writing signed by the person entitled to such notice, whether before, at, or after the time 

stated therein, shall be equivalent to the giving of such notice. 

ARTICLE XIV 

Miscellaneous 

14.01. Partnership Representative.  The Managing Member shall be the “partnership 

representative” as that term is defined in Code Section 6223(a) (the “Partnership 

Representative”) with all of the rights, duties and powers provided for in Sections 6221 through 

6241, inclusive, of the Code, and shall appoint a designated individual as required under the Code 

and Treasury Regulations who has sufficient experience and authority to represent the Company 

in all dealings with the IRS; provided, however, that the Partnership Representative will (or will 

cause the Company to) give notice to the Members of any audit, administrative or judicial 

proceedings, meetings or conferences with the IRS or other similar matters that come to its 

attention and shall have all of the obligations, rights and authority to bind the Members in 

connection with such proceedings set forth in Code Sections 6221 through 6241.  The Company 

shall pay all expenses of the Partnership Representative incurred in connection with the conduct 

of such proceedings on behalf of the Members, including the fees of legal counsel, accountants, 

and other experts, but the Company shall not be required to pay the expenses of any other Member 

who elects to participate in such proceedings.  The Members shall promptly inform the Partnership 

Representative of any change in their addresses.  The Partnership Representative shall not be liable 

to the Company or to any Member for any loss or expense, or disallowance of deduction, credit, 

or beneficial tax treatment of any item of Company income or loss arising from the conduct, 

settlement, or final adverse determination of the administrative or judicial proceedings described 

above, provided that such Partnership Representative acted in good faith and not with misconduct 

or in willful breach of fiduciary duties hereunder.   

14.02. Notices.  All notices, demands or other communications required or permitted 

hereunder shall be in writing, addressed (i) if to the Company, at its principal place of business as 

set forth herein, or (ii) if to a Member, at the address for such Member listed on Schedule A (or, 
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in any case, at such other address as the addressee shall have specified by notice delivered in 

accordance herewith), and shall be deemed delivered upon (a) actual delivery (including by hand 

delivery, overnight delivery service, facsimile, telex, telecopy, e-mail or similar transmission) in 

legible form to such address (evidenced in the case of hand delivery or overnight delivery service 

by a delivery receipt, and evidenced in the case of a facsimile, telex, telecopy, e-mail or similar 

transmission by receipt of a transmission confirmation), or (b) in the case of a letter, five days after 

the same shall have been deposited in the United States mail, with first-class registered or certified 

postage prepaid. 

14.03. Governing Law.  This Agreement, and the rights and remedies granted hereunder, 

shall be construed, administered and enforced according to the laws of the State of New York 

without regard to its conflict of laws principles. 

14.04. Pronouns.  Feminine or neuter pronouns shall be substituted for those of the 

masculine gender, the plural for the singular and the singular for the plural, in any place in this 

Agreement where the context may require such substitution. 

14.05. Titles.  The titles of Articles and Sections are included only for convenience and 

shall not be construed as a part of this Agreement or in any respect affecting or modifying its 

provisions. 

14.06. Successors and Assigns.  This Agreement shall be binding upon and inure to the 

benefit of all parties hereto and their heirs, assigns, and legal representatives. 

14.07. Severability.  If any provision of this Agreement is determined by a court to require 

the Company to perform or to fail to perform an act which is in violation of applicable law, this 

Agreement shall be limited or modified in its application to the minimum extent necessary to avoid 

a violation of law, and, as so limited or modified, this Agreement shall be enforceable in 

accordance with its terms. 

14.08. Counterparts.  This Agreement may be signed in one or more counterparts and all 

counterparts so executed shall constitute one agreement binding on all parties hereto, 

notwithstanding that all parties have not signed the original or the same counterpart, provided, 

however, that no such counterpart shall be binding on the Company unless accepted in writing by 

the Members. 

14.09. No Third Party Beneficiaries. This Agreement is made solely and specifically 

among and for the benefit of the parties hereto and, subject to the terms hereof, their successors 

and assigns, and no other person shall have any rights, interests or claims hereunder or be entitled 

to any benefits under or on account to this Agreement as a third party beneficiary or otherwise. 

14.10. Amendment.  Except as otherwise provided in Section 12.10, this Agreement may 

be amended by the Managing Member, except that the unanimous written consent of the Members 

must be obtained for any amendment that would (i) amend this Section 14.10 or (ii) change the 

Capital Contributions required of the Members, their rights and interests in Profits, Losses, Cash 

Flow and other distributions of the Company, or their rights upon liquidation or dissolution thereof. 
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IN WITNESS WHEREOF the parties hereto have executed this Agreement as of the date 

first written above. 

MANAGING MEMBER: 

 

EMPIRE STATE NEW MARKET 

CORPORATION, a New York corporation 

 

      

Name: Jonevan Hornsby 

Title: President 

 

 

MEMBER: 

 

STATEWIDE LOCAL DEVELOPMENT 

CORPORATION, a New York not-for-profit 

corporation 

 

      

Name: 

Title: 

 



 

 

SCHEDULE A 

Names, Addresses, Capital Contributions and 

Percentage Interests of Members 

 

 

Member Name 

and Address 

Capital 

Contribution 

Percentage 

Interest 

 

Empire State New Market Corporation 

c/o New York State Urban Development 

Corporation 

   d/b/a Empire State Development 

Corporation 

633 Third Avenue, 37th Floor 

New York, NY  10017 

 

$10 0.01% 

Statewide Local Development Corporation 

c/o New York Job Development Authority 

633 Third Avenue 

New York, NY  10017 

 

$100 99.99% 
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Exhibit A 

Article III of the Amended and Restated Bylaws of the Managing Member 

[See attached]



 

 

Article III 

COMMITTEES; ADVISORY BOARDS 

3.1 Executive and Other Committees; Advisory Boards.  The Board may, by 

resolution passed by a majority of the whole Board, designate one or more committees or 

advisory boards, each such committee or advisory board may include one (1) or more of the 

directors of the Corporation.  The Board may designate one or more directors as alternate 

members of any such committee or advisory board, and shall replace any absent or disqualified 

member of any such committee or advisory board.  Each advisory board shall at all times include 

at least twenty (20%) of its members being persons representative of low income communities 

within the Corporation's service area as designated in Corporation's application to the 

Community Development Financial Institutions Fund for certification as a CDE. 

3.2 Multiple Service Areas.  To the extent the Territory of the Corporation 

encompasses multiple service areas, the Corporation may maintain an advisory board in each 

such service area, each such advisory board to consist of at least one (1) or more of the directors 

of the Corporation and at all times at least twenty (20%) of its members shall be persons 

representative of low income communities in each of the local service areas within its Territory.  

Each advisory board shall have such duties and responsibilities as are assigned to it by the Board 

of Directors as to business and affairs originating in or relevant to the local service area that each 

such advisory board is representative of within the Territory. 

3.3 Manner of Acting.  The Board shall refer to its advisory board(s) any matter 

originating in or relevant to its service area.  After a meeting(s) properly called and upon 

completion of review by the advisory board as to such referred matters, the decisions and 

resolutions adopted by the advisory board shall be referred to the Board.  The advisory board 

shall meet quarterly.  The advisory board shall also conduct, at least annually, a public 

community meeting before residents and business owners in the low income communities within 

the service area for the purpose of soliciting from such residents and businesses issues of concern 

within that service area.  The advisory board shall review such information so gathered and refer 

to the Board its findings, recommendations and proposals.  The advisory board shall also refer to 

the Board any other decision or resolution it adopts at any other meeting of the advisory board 

properly called for such purpose.  The resolution or decision of an advisory board shall not be 

authorized unless it is ratified by the Board of Directors, in whole, in part or with amendment, as 

evidenced by appropriate resolution of the Board of Directors.  Upon such ratification, such 

decision or resolution shall be carried out by the Board of Directors in the proper performance of 

such Board’s duties in its management of the business and affairs of the Corporation as set forth 

in and consistent with the terms of these Bylaws. 

3.4 Meeting by Conference Telephone.  One or more members of the advisory 

board(s) may participate in any meeting of the advisory board(s) by means of conference 

telephone or similar communications equipment by means of which all persons participating in 

the meeting can hear each other, and participation in a meeting by such means shall constitute 

presence in person at such meeting.  In any such case the minutes of the meeting shall indicate 

which members of the advisory board(s) participated in the meeting by such means. 



 

 

3.5 Minutes of Meeting.  Each advisory board shall keep written minutes of its 

proceedings and shall report such minutes to the Board of Directors.  No committee or advisory 

board shall have the authority to amend these Bylaws or any resolution of the Board of Directors 

previously adopted.   

3.6 General.  The Board shall have the power at any time to fill vacancies in, or to 

change the membership of any committee or advisory board.  Nothing contained herein shall be 

deemed to prevent the Board from appointing one or more committees or advisory boards 

consisting in whole or in part of persons who are not directors of the Corporation.  The President, 

and any member of the Board of Directors, or their designee, may attend any committee or 

advisory board meeting. 
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FOR CONSIDERATION 
December 20, 2022 
 
TO:     The Directors 
 
FROM:     Jonevan C. Hornsby 
 
SUBJECT:  NMTC Deployment and Investment Selection Process 
 
REQUEST FOR:  Approval of NMTC Deployment and Investment Selection Process 
_____________________________________________________________________________________ 

 
I.   Summary 
 

Approval is hereby requested for the proposed deployment and approval process and selection 
criteria for ESNMC’s 2021 New Markets Tax Credit (“NMTC”) award. 
 
II.   Background 
 

Empire State New Market Corporation (“ESNMC”) received a $45 million NMTC Allocation award 
in the 2021 NMTC Application round. ESNMC indicated the types of projects that it would invest in and 
provided an initial “Priority Pipeline” as part of its NMTC application to the federal Community 
Development Financial Institutions (“CDFI”) Fund. ESNMC is required to be “generally consistent” with its 
application and will have certain specific minimum investment requirements in rural (non-metropolitan) 
communities, operating business loans, including specific non-real estate uses (i.e. equipment, inventory, 
and working capital among others), small loans (loans that are less than $4 million), and other restrictions 
as part of its NMTC Allocation Agreement with the CDFI Fund. A summary of ESNMC’s NMTC application, 
goals that were stated in the application, and the requirements agreed to with the CDFI Fund is hereby 
attached. 

 
ESNMC is quickly proceeding with initial review of the potential pipeline and expects to bring for 

approval 2 to 3 initial transactions for closing in the first quarter of 2023. Quick deployment during the 
first quarter of 2023 is essential for demonstrating to the CDFI Fund that ESNMC is able to deploy and 
manage an award efficiently. In addition, the CDFI Fund requires Community Development Entities 
(“CDEs”) to deploy at least 20% of the current round award ($9 million for ESNMC) to be eligible to apply 
for an award in the next NMTC Application round.  
 
III.   NMTC Award Deployment and Investment Selection Process 
 
 ESNMC is currently screening potential projects for alignment with the strategy it described in its 
NMTC Application (again refer to the attached NMTC Application Summary document). ESNMC is working 
with Empire State Development (“ESD”) originators and regional directors throughout the state to identify 
potential investments that meet this strategy and advance ESD and NY State priorities. ESNMC has also 
reached out to other sources of potential investments such as NMTC investors, lenders, consultants, and 
prior NMTC borrowers.  
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Initial Investment Review and Screening 
ESNMC staff, including Jonevan Hornsby and Brendan Healey, with the assistance of its NMTC consultants, 
Rise Community Capital, is reviewing potential investments for “fit” with the NMTC Application strategy, 
community impacts, underwriting, and potential to close within 4 to 12 months. The initial focus, as 
described above, is for transactions that can close in the first quarter of 2023. In order for ESNMC to 
review a potential project, the project sponsor is required to provide detailed information and/or fill out 
ESNMC’s Intake Form and provide other materials such as project budget and financial projections, 
expected community impacts, organizational information, and other data as requested by ESNMC. 
ESNMC’s staff will score potential investments based on the attached NMTC Investment Rating form, 
which may be updated by ESNMC as needed.  
 
For an investment to be selected, it must: 

1. Meet “Base Evaluation Criteria” that includes having linkages to priorities or goals outlined in 
Regional Economic Development Council strategic plans or other community supported plans, 
being in a highly distressed census tract, as defined by NMTC Program regulations, and meeting 
one of the following priorities: 
a. Create quality jobs by growing the manufacturing base, particularly in small upstate LICs; 
b. Revitalize downtowns in small/rural towns; and 
c. Increase access to essential goods and services (i.e. fresh food, retail, community services like 

healthcare, workforce development and childcare, among others), especially in communities 
of color that have faced decades of under-investment. 

 
If a potential investment does not meet the “Base Evaluation Criteria”, it will be declined. 
 

2. Potential investments that meet the Base Evaluation Criteria will be selected based on Total 
Impact Score. The NMTC Investment Rating form evaluates the project on the following criteria: 
number of job created/retained, percentage of quality and accessible jobs, strong and specific 
linkages to community needs, increased access to essential community services and commercial 
goods, minority and sustainable impacts, and the project’s readiness to close. The NMTC 
Investment Rating form provides priority points for 3 requirements that ESNMC must meet as 
part of its deployment that were part of its application and are documented in its Allocation 
Agreement with the CDFI Fund. These 3 requirements include: 
a. Non-Metropolitan:  Projects in rural areas, as defined by the NMTC Program. ESNMC must 

invest at least 40% of its NMTC award, or $18 million, in these low-income communities;  
b. Non-Real Estate:  ESNMC’s loans for uses such as equipment, inventory, and working capital 

among others that are not for construction or renovation; and  
c. Small Loans:  Loans that are less than $4 million. 
 

3. ESNMC prefers investments with higher scores, but will take into consideration the goals set 
within its NMTC Application, requirements of the CDFI Fund, and the evolving goals of ESD and 
NY State. 

 
Issuance of a Reservation Letter 
If, based on this review, a potential investment meets the strategy and criteria of ESNMC’s NMTC 
Application and its NMTC Allocation Agreement with the CDFI Fund, ESNMC’s staff may issue a non-
binding Reservation Letter (or Letter of Intent) that will set aside a specified amount of NMTC allocation 
with conditions determined by ESNMC and pending recommendation from ESNMC’s Project Review 
Committee, and approvals by ESNMC’s Advisory Board and Governing Board.  



3 
 

Recommendation from ESNMC’s Project Review Committee 
ESNMC’s staff with assistance from its NMTC Consultants, Rise Community Capital, will complete full 
underwriting of each investment. This includes organizational and financial review including third party 
due diligence as necessary (i.e. appraisals/valuation, environmental, engineering, etc.) and deeper 
evaluation of community impacts with reporting requirements based on expected impacts. ESNMC will 
prepare an investment memorandum for presentation to and recommendation from the Project Review 
Committee. ESNMC’s President, Jonevan Hornsby, will present each investment to the Project Review 
Committee for recommendation. Approval may be granted with conditions such as receipt of final 
appraisal demonstrating appropriate loan-to-value (LTV) levels, among others as determined by ESNMC. 
 
NMTC Advisory Board Approval 
As ESNMC’s staff reviews and scores potential investments, it will seek approval for those investments 
that meet ESNMC’s strategy and impact requirements from the NMTC Advisory Board. This approval may 
be pursued before or after formal recommendation by the ESNMC Project Review Committee as ESNMC 
committed to the CDFI Fund that it will obtain approval of potential investments from its NMTC Advisory 
Board. The NMTC Advisory Board’s primary purpose is to ensure that ESNMC is accountable to the low-
income communities that it serves. ESNMC’s staff will present recommended potential investments and 
how those investments align with the priorities of the low-income communities and regions they serve, 
how the investments meet the goals ESNMC identified in its NMTC Application, and requirements and 
information on the expected community impacts that the investments will generate. ESNMC will seek 
input from the NMTC Advisory Board on whether the members agree that an investment meets goals, 
and to suggest reporting requirements and/or potential changes in how an investment could meet the 
needs of a particular low-income community. 
 
Approval by ESNMC’s Governing Board  
Once recommended for approval by the Project Review Committee, ESNMC will seek approval of the 
NMTC Governing Board including recommended final closing conditions. Once approved by ESNMC’s 
Governing Boards, ESNMC will be authorized to sign legal documents and fund the approved transaction.  
Additional ESD Board of Directors approval may be required prior to a public hearing and Public 
Authorities Control Board approval (“PACB”), if necessary. 
 
Legal Documentation and Funding 
Once the Reservation Letter has been approved and signed by ESNMC and the potential Borrower and 
the Borrower has provided a third-party expense deposit, ESNMC may engage its approved legal counsel 
and begin drafting and review of legal documents. ESNMC’s Reservation Letters include a notice to each 
potential borrower that final closing is subject to recommendation from ESNMC’s Project Review 
Committee, and approvals by the boards mentioned in this memo including a public hearing, and that any 
legal closing that may commence in advance of these approvals is a courtesy to the borrower.   
 
This is the current anticipated procedure, but staff is authorized to alter the procedure as long as the 
alterations are compliant with all legal requirements. 
 
III.   Environmental Review 
 
 The requested authorization constitutes a Type II action as defined by the New York State 
Environmental Quality Review Act and the implementing regulations of the New York State Department 
of Environmental Conservation.  No further environmental review is required in connection with the 
authorization. 
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IV.   Requested Action 
 
 The board members are requested to authorize the NMTC Deployment and Investment 
Selection Process described in this document. 
 
V.   Attachments 

Resolution 
Summary of ESNMC’s NMTC Application 
NMTC Investment Rating Form 
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           December 20, 2022 
 
 
EMPIRE STATE NEW MARKET CORPORATION – NMTC Deployment and Investment Selection Process - 
Approval of NMTC Deployment and Investment Selection Process 
 

 
RESOLVED, that the Corporation hereby adopts the funding criteria for determining which projects should 
be funded with New Markets Tax Credits on substantially the terms and for the purposes set forth in the 
materials presented to this meeting, a copy of which is hereby ordered filed with the records of the 
Corporation, with such changes as the President or his designee(s) may deem appropriate; and be it 
further 
 
RESOLVED, that the Corporation hereby adopts the Deployment and Investment Selection process, which 
includes the issuance of non-binding Reservation Letters and transaction closing on substantially the 
terms and for the purposes set forth in the materials presented to this meeting, a copy of which is hereby 
ordered filed with the records of the Corporation, with such changes as the President or his designee(s) 
may deem appropriate. 
 

*   *   * 
 
 
 
 



 

CONFIDENTIAL 

2021 ESNMC NMTC Allocation Application and Award High Level Summary 
 
In October 2022 ESNMC received a $45 million award for its application submitted in the 2021 NMTC 
application round.  
 
Strategy: ESNMC’s strategy in the NMTC application was to focus its financing particularly on 
underserved upstate and rural communities (70% of the award) and on investments that:  
1. create a large number of quality and accessible jobs by growing the manufacturing base, particularly 

in small upstate low-income communities; 
2. revitalize downtowns in small/rural towns; and 
3. increase access to essential goods and services (i.e. fresh food, retail, community services like 

healthcare, workforce development and childcare, among others) particularly in communities of 
color.  

 
ESNMC has also committed to funding smaller projects, those that are less than $4 million and 
frequently do not receive NMTC financing. 
 
ESNMC believes that the key reasons for receiving an award were its commitment to providing financing 
to rural communities and for two activities considered as innovative by the CDFI Fund, non-real estate 
financing (equipment, working capital, etc.) and small loans (i.e. those less than $4 million). 
 
Geographic Focus Areas:  ESNMC will primarily focus on upstate low-income communities (70%), which 
typically do not receive as much NMTC financing.  The remainder, or 30%, will be focused on downstate 
low-income communities, particularly minority neighborhoods that have seen significant disinvestment. 
Per the allocation agreement with the CDFI Fund, ESNMC will be required to deploy at least 40%, or $18 
million, of its allocation in rural (non-metropolitan) areas as defined by the CDFI Fund.  
 
Non-Real Estate Investments: In its allocation agreement with the CDFI Fund, ESNMC is also required to 
use at least 34% of its allocation, or $15.3 million, for equipment, working capital, inventory and other 
uses excluding real estate related (i.e. construction, renovation, etc) items.  
 
Small Loans: In its Allocation Agreement with the CDFI Fund, ESNMC is required to use at least 20%, or 
$9 million, of its allocation for small loans (i.e. those less than $4 million) to businesses, non-profits, or 
real estate projects.  
 
Project Types 
- Non-Real Estate (i.e. Operating Business per requirement mentioned above): 34%  
- Business or Nonprofit Owner-Occupied Facilities (manufacturing plants, health centers, etc): 20% 
- Mixed-Use Real Estate Projects: 46% 
 
 



Empire State New Market Corporation Investment Rating Form

2021 NMTC Award Round

Date Transaction Rated:

Project Name: 

QALICB Type:

Investment Focus Area:

Project Address:

Census Tract:

Qualified Census Tract (QCT): Yes

Small QLICI Yes

Meets Base Evaluation (Step 1): Yes

Base Impact Score (Step 2): 0

5 Priority Points if Non-Metropolitan Census Tract: 5

5 Priority Points if QLICIs fund Non Real Estate QALICB: 5

5 Priority Points if Small QLICI 5

Total Impact Score (Step 2): 15

Base Evaluation Criteria (Must Meet All Criteria) Yes / No Notes

Highly Distressed: Yes

Community Support: Yes

Primary Distress and Qualification Criteria Criterion LIC / HD Notes

Urban - Median Family Income (MFI) - LIC: <= 80%; HD: <= 60%:

Rural - Median Family Income (MFI) - HD: <= 80%: 60.00% HD

Urban - Poverty Rate (PR) - LIC: >=20%; HD: >= 30%:

Rural - Poverty Rate (PR) - HD: >=20%: 30.00% HD

Unemployment Rate:

Unemployment Multiple (UM) - HD: >=1.5x: 1.60x HD

Targeted Populations (See Guidance): 

Secondary Distress Criteria Yes / No Notes

PR >= 25%, MFI <= 70% or UM >= 1.25x: Yes

SBA Hub Zone and HUB Zone Designated Business: No

Federally Designated Brownfield: No

Hope VI Redevelopment Plan: No

Federally Designated land as Indian / Native Alaskan / Hawaiian No

ARC / DRA Area: No

Colonias Area: No

Federally Medically Underserved Area: No

Federally / State / Locally Designated Zone / Opportunity Zone: No

FEMA Disaster Area: No

Food Desert No

Potential ESNMC

Impact Measure Points Score Notes

# of jobs created or retained 10

# and % of quality and accessible jobs created and/or retained as a % of total 

jobs created and/or retained
10

Strong and specific linkage to the needs of LIPs or LICs as evidenced in REDC 

strategic plan or other community supported plan
10

Increase LIC/LIP access to essential community services and commercial goods 

particularly in Food Deserts, Medically Underserved Areas or other “service 

deserts”

10

QALICBs that are MBEs, have MBE contracting opportunities of at least 15% in 

metro and 5% in rural or minor metro LICs, or create below market rate space 

for MBE tenants

10

Sustainability impacts for tenants and LIPs at projects that redevelop 

contaminated sites, create renewable energy sources (solar) or reduce energy 

use

10

Readiness: can close within 3 - 6 months of ESNMC issuing a term sheet 10
Total Points 70 0

Grows Manufacturing or Distribution

Non-Real Estate

Non Metropolitan (i.e. Rural) Census Tract

QLICIs to Finance Non Real Estate Uses

CONFIDENTIAL
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FOR CONSIDERATION 
December 20, 2022 

TO:   The Directors 

FROM:   Jonevan Hornsby 

SUBJECT: Batavia (Finger Lakes Region – Genesee County) – New Markets Tax Credit 
Sub-Allocation to provide financing in the construction of the Healthy 
Living Campus, a collaboration between the GLOW YMCA and United 
Memorial Medical Center. 

 

REQUEST FOR: Authorization to Adopt the Proposed General Project Plan (”GPP”); Sub-
Allocate New Markets Tax Credits ("NMTCs") to an Empire State New 
Market Corporation (“ESNMC”) Subsidiary; Close the NMTC Transaction; 
Make a Determination of No Significant Effect on the Environment; and 
Take all Related Actions 

 

 

General Project Plan  
 

I. Project Summary 

Project Sponsor: The sponsor is the GLOW Young Men’s Christian Association, Inc. (the 
“Borrower” or “GLOW”).  As discussed in more detail below, GLOW is the 
borrower of the QLICIs (as defined below). 

Borrower: ESNMC Subsidiary CDE XI, LLC, a New York limited liability company, or 
another subsidiary of ESNMC (the “Subsidiary CDE"), is expected to make 
loans, which will qualify as Qualified Low Income Community Investments 
(“QLICIs”, each a “QLICI”) as defined under the NMTC program (further 
described below) to the Borrower. The Borrower will maintain separate 
books and records for the Project (as defined below) in relation to its other 
assets and activities (the “POB”) in order for the POB to constitute a 
Qualified Active Low Income Community Business (“QALICB”) under the 
NMTC program (further described below).  The proceeds of the QLICIs will 
be used for the construction of the Healthy Living Campus, and other 
transaction and related expenses (the “Project”).  

 

ESNMC* Request: Approval (1) to allocate up to $9,000,000 in federal NMTCs for the purpose 
of enabling the Subsidiary CDE to make loans to the Borrower to finance 
the Project, and (2) to delegate authority to the President of Empire State 
New Market Corporation (“ESNMC”) and his designee(s) to take any and 
all actions with respect to such allocation of NMTCs, the final terms of all 
transaction documents, and closing the transaction. 
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*ESNMC is a subsidiary of the New York State Urban Development Corporation d/b/a Empire State 
Development (“ESD”). 

Project Location: The Project is located at 209 E Main St, Batavia, NY 14020 
 
Proposed Project: The Subsidiary CDE will make loans to the Borrower to finance the costs of 

construction of the Healthy Living Campus and pay for transaction costs 
and other related uses that will allow the Borrower to increase its wellness 
and health care services in Batavia, NY, a highly distressed community as 
well as a non-Metropolitan community. The 78,500 SF Project will be a 
newly-constructed building next door to the YMCA’s existing facility, which 
was recently demolished to make way for this project. The Project will 
include approximately 58,500 SF for the YMCA and 20,000 SF for United 
Memorial Medical Center (“UMMC”). The QLICIs will finance the core and 
shell of the entire building and the interior fit out of the YMCA space. 
UMMC will pay for tenant improvements to its own space using separate 
financing. The Project has commenced, anticipating a final financial closing 
to occur in early 2023. Construction is expected to be completed in the 
spring of 2024.  

Project Type: This Project will expand the wellness and healthcare services of Batavia 
and nearby communities. The Project will also create and retain quality 
and accessible jobs in this Non-Metropolitan low-income community. This 
investment addresses ESNMC’s goals of financing projects that i) help to 
revitalize a highly distressed downtown community; ii) provide critical 
health and wellness services to a Low-Income Community (“LIC"); and iii) 
are located in a Non-Metropolitan community.  

 
Alignment with  
Priorities:  This investment aligns with the following ESNMC priorities and focus areas 

in the NMTC allocation application submitted to the CDFI Fund and the 
related Allocation received by ESNMC. 

 
(1) Invest in projects that help revitalize highly distressed downtown 

communities. 
The Project is located in downtown Batavia, a town designated as part 
of New York’s Downtown Revitalization Initiative (“DRI”). 
 

(2) Finance projects that provide critical goods and services to LICs. 
GLOW and UMMC will collaboratively serve local low-income residents 
of Batavia and the surrounding low-income rural community. Local 
residents will use GLOW’s fitness programs and UMMC’s primary 
health services, which creates a seamless and accessible continuum of 
healthcare ranging from preventive care to physical therapy after 
injury to public health education.  
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(3) Finance projects in Non-Metropolitan areas. 

The Project location in Batavia, NY is a rural community. 
 

(4) Highly Distressed Area 
The site is located in the City of Batavia’s census tract #36037950800 
corresponding to the street address 209 E Main St, Batavia, NY 14020. 
It qualifies as a Low-Income Community and an area of severe distress, 
because the census tract meets the following criteria: 

a) It has a Poverty Rate of 29.2%, which is higher than the 20% 
minimum required threshold;  

b) It has a family median income of 72.12%, which is lower than the 
minimum threshold of 80%; and 
 

The census tract meets the higher distress criteria, because it is located 
in a Non-Metropolitan County. 

The census tract would also meet higher distress criteria because it 
meets at least two secondary characteristics, including: 
(a) a Poverty Rate of 29.2%, which is higher than the 25% minimum 

required threshold for a secondary characteristic; and 
(b) it is located in a city, state, or federal designated zone or program 

targeted towards particularly economically distressed 
communities since it is in the City’s DRI boundary area and has 
received DRI funding. 
 

 

II. Project Cost and Financing Sources 

The table below outlines approximate amounts of the NMTC Allocation targeted to the Borrower 
and the expected Project uses and financing sources, which will be finalized, reviewed and 
approved by ESNMC prior to closing. This financing is being coordinated with U.S. Bancorp 
Community Development Corp (“USBCDC”), as an NMTC investor, Enterprise CDE (“Enterprise”), 
which is providing $10.5 million in NMTC allocation alongside ESNMC’s $9.5 million NMTC 
allocation, Five Star Bank and Coastal Enterprises, Inc. (“CEI”), both of which are providing direct 
loans to the Borrower and Blue Hub, which is providing a bridge loan for grants, including the DRI 
award that the Project has received.  
 

Target NMTC Allocation(1) $19,500,000  

Target ESNMC NMTC Allocation $9,000,000  

Target Enterprise NMTC Allocation $10,500,000  

   

Sources Amount % 
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YMCA Equity $1,152,838  4% 

UMMC Equity $2,576,793  9% 

CEI Perm Loan $3,500,000  13% 

Five Star Perm Loan $1,463,966  5% 

ESNMC QLICI A $5,867,100  21% 

ESNMC QLICI B (NMTC Equity) $2,772,900  10% 

Enterprise QLICI A $7,270,350  26% 

Enterprise QLICI B $2,862,150  10% 

Total Sources $27,466,097 100% 

   

Uses  Amount  % of Total 

YMCA Construction Costs $20,395,299  74% 

UMMC Medical Facility Costs $2,576,793  9% 

Soft Costs $2,534,405  9% 

NMTC Transaction Costs $809,640  3% 

NMTC Reserves $1,149,961  4% 

Total Budget $27,466,098  100% 

 

III. Project Description 

A. Borrower 

Industry: The Borrower is the GLOW Young Men’s Christian Association, Inc. The 
Borrower will provide community and wellness services, childcare, and 
other community services to residents of this LIC. UMMC, which will lease 
its space from the QALICB, will provide primary care medical services to 
Batavia and neighboring communities.  

Borrower History: The current YMCA facility opened in 1977. The YMCA is a cause-driven 
organization that focuses on youth development, healthy living and social 
responsibility by giving back and providing support to its neighbors. The 
current facility offers youth sports programs including taekwondo, youth 
indoor soccer, club soccer, gymnastics, swim lessons, and swim team. Also 
offered are wellness programs which include nutritional counseling, 
pickleball, personal training, water wellness classes, and group fitness 
classes. As mentioned above, a comprehensive daycare/preschool 
program is on site.  

Market: Located in a Non-Metropolitan LIC in Batavia, NY, which is in the Finger 
Lakes Region, GLOW YMCA provides wellness and community 
programming and space to Batavia residents and the surrounding 
communities in Genesee County. The YMCA aims to create a welcoming 
and fully accessible space for community gathering that will foster broad 
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and creative connection among neighbors. The YMCA welcomes all 
community members, no matter their financial status and provides 
financial assistance to those in need. There are no other facilities of this 
kind in Genesee County. UMMC is the main healthcare provider in the area 
and runs the main hospital; their healthcare services are fragmented 
across the county with many satellite locations. UMMC is partnering with 
GLOW to provide a convenient, expanded comprehensive one-stop facility 
that offers healthcare and wellness services. The new expanded facility will 
be unlike anything in the area, with the closest facility, which is much 
smaller, located in Rochester almost 40 miles away. 

 
The Project is located in downtown Batavia, NY, which is the only city in 
Genesee County. Batavia was awarded the Downtown Revitalization 
Initiative (“DRI”) designation. The Project received a $4,075,000 million 
DRI grant, which is the largest grant awarded to Batavia as part of this 
program.  

 
ESD Involvement: New York State legislation requires ESD to select and prioritize projects 

demonstrating certain goals or benefits and approve the Project as an ESD 
project. In accordance therewith, on January 19, 2023 the ESD board of 
directors will be requested to separately approve the Project.  

 
Past ESD Support:  The Borrower has received a DRI grant award totaling $4,075,000 for the 

Project.  In addition, the Project has received a $500,000 Restore NY grant. 
 
B. The Project  

Activity As noted above, the Subsidiary CDE will make QLICI loans to the QALICB 
for the construction of the Healthy Living Campus and to pay for 
transaction costs and other related uses that will allow the Borrower to 
increase its community, wellness, and healthcare services in Batavia, NY. 

Results: The following are important outcomes that are expected to be achieved: 

Estimated Job Creation: The Project is expected to create 30 permanent 
full-time equivalent (“FTE”) jobs and retain 12 FTE jobs. The Project is also 
expected to create 72 temporary construction jobs.  

Quality Jobs/Benefits Offered to Employees: It is anticipated that 32 of the 
total FTE permanent jobs created and retained (or 75%) will be paid above 
the Genesee County living wage of $16.18/hr. In addition, it is projected 
that 54 of the total temporary construction jobs (75%) will be paid above 
living wage, receive benefits, and receive on-the-job training. The 
following benefits are provided to the YMCA and UMMC employees: 
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• YMCA: All full-time employees are provided benefits including 
healthcare, paid time off, and all employees have the ability to 
participate in a retirement plan. 

• UMMC: All employees are provided benefits including healthcare, 
401K, and paid time off.  
 

Job Accessibility to the Low-Income Community: The Project is expected to 
create 24 Accessible permanent FTE jobs (or 57% of total) that are 
available to people without a college degree or that face other barriers to 
employment (prior criminal record, veterans, workers with disabilities, 
non-native English speaking).  
 
To achieve these goals, GLOW agrees to post job openings first with 
community job banks and/or training centers before offering those jobs to 
other referral sources; post available positions with social media (e.g. 
utilize YMCA’s childcare page); work with school administrations to post 
positions and seek substitute teachers or others who might be interested 
in YMCA positions; rehire former employees who are currently 
unemployed; utilize the iHire platform; and/or post job openings at 
Genesee Community College. In addition, 113 of the total temporary 
construction jobs (75%) will be accessible to people without a four-year 
college degree or who face other barriers to employment.  
 
UMMC will partner with Isabella Graham Hart School of Practical Nursing, 
which allows students with a high school diploma or GED to begin a career 
in nursing; partner with Rochester Regional Career Development Office 
providing pathways to grow careers from entry level through senior 
management; host an annual “Medical Camp” for middle school students; 
partner with local high schools to present healthcare career opportunities, 
including roles that do not require a college degree; and support the 
Genesee County Business Education Alliance with the GLOW With Your 
Hands Healthcare event, which educates high school students in the four 
county region on all careers in healthcare, including those that do not 
require a college degree.  
 

Community Goods and Services: The fitness programs and facilities that 
the YMCA will provide will work in coordination with the UMMC, creating 
a seamless and accessible continuum of healthcare education and 
programming. Programs aimed at educating children of all developmental 
stages about health and wellbeing will have a strong foundation with the 
preschool and after school programming provided by the YMCA. The 
facility will provide space for the YMCA Pre-School, which includes the 
following programs:  
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• Playgroup: 40 children. Designed to help children develop social 
and emotional skills  

• Nursery School: 39 children. Classes offering exposure to a variety 
of activities including swimming  

• UPK/Pre-K Plus: 50 children. Learning opportunities and social skill 
development  

• In total, 129 children under the age of 5 years old are served 
through the facility Pre-School  

• After School Childcare K-5: 40 children. Social skill development 
including swimming lessons, instructional gym classes, and 
cognitive learning activities daily  

The new facility will also include a new teaching kitchen offering students 
and adults classes on good nutrition and food preparation at the YMCA 
with instruction provided by UMMC. 

As part of the Healthy Living Campus, UMMC will bring together disparate 
services under one roof to improve synergies and convenience for its 
patients. This will include a full-service primary care office with embedded 
behavioral health care, cancer screenings, health and wellness programs, 
a Baby Café to support new mothers, a graduate (physician residency) 
education program, and a computer lab and classroom space for staff. 

It is estimated that the YMCA will serve an estimated 16,000 individuals 
annually with services provided through the Healthy Living Campus, and 
UMMC will serve approximately 9,500 individuals, which includes its 
patients (8,400) plus non-patient participants in free community programs 
like the Baby Café.  

Of the people served by the YMCA, 20% receive some form of financial 
assistance. Of the people served by UMMC, 68% are Low-Income (i.e.. use 
Medicaid, Medicare, or are uninsured). In total, the YMCA and UMMC will 
serve 9,600 Low-Income People (“LIP”) or Low-Income Community Residents 
(“LICR”). 

Flexible and Below Market Lease  

It is anticipated that the Borrower will lease to UMMC for $1 per year, which 
is below market. The lease term is also 25 years long, which is longer than 
typical. This below market rate and flexible terms allow UMMC to focus on 
patient care and the healthcare services offered to the community.   

Minority Contracting: It is estimated that the Project will spend $324,000 with 
minority-owned businesses. UMMC will also be spending another $634,048 
with minority contractors for its portion of the interior fitout of its space.  

Environmental Impacts: It is anticipated that the Project will incorporate 
the following energy efficiency designs features:   
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• Energy efficient electronically commutated exhaust fan motors 

• High efficiency condensing boilers with design water temperatures 
to optimize efficiency 

• Total (sensible and latent) energy recovery wheels in rooftop units 

• The Natatorium Air Handling Unit (“AHU”) is 80% more efficient 
than systems that do not use energy recovery; the system rejects 
heat to the pool water, which in effect, provides “free” heating of 
pool water when available from the AHU. 

• Natatorium AHU utilizes sensible energy recovery (runaround loop) 

• Variable speed pumps and fans to reduce energy usage in part load 
conditions 

Catalytic Impact: The facility will serve as an economic catalyst and anchor 
for downtown Batavia redevelopment. A report by the Genesee County 
Economic Development Center suggests the project will generate an 
additional $63,167,573 of benefit over three years to the Region and State. 
As an economic engine in downtown Batavia, it will support the city’s DRI 
efforts, support additional downtown housing, and bring additional 
visitors to the city who will support additional economic engagement.  

Community Support: The Project has significant local, county, and state 
support. It has strong support from the Genesee County Economic 
Development Center (“GCEDC”) and many local and regional 
organizations. Steve Hyde, President and CEO of the GCEDC, said “This 
Project is the cornerstore of [Batavia’s] downtown redevelopment, 
probably the most important of them all, as we are actively remaking our 
downtown.” The Healthy Living Campus is included in Batavia’s Downtown 
Revitalization Plan, the Batavia Opportunity Study Nomination Plan from 
2014, and the 2019-2020 Strategic Plan. It also received a $4,075,000 grant 
through the DRI, as mentioned above, as well as a $500,000 DASNY grant.  

 
Borrower Contact: Rob Walker 

Phone: (583) 344-1664 
 

Project Team: Origination    Jonevan Hornsby  
  Project Management   Brendan Healey 
  Contractor & Supplier Diversity  Denise Ross 
  Finance    Jonevan Hornsby  
  Environmental    Soo Kang 
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Statutory Basis  
And Findings: Section 45D of the Internal Revenue Code, Section 10 (g) and Sections 12 

and 16 (2) of the New York State Urban Development Corporation Act of 
1968, as amended (the “UDC Act”).  As noted below, the NMTC program, 
enacted in 2000, offers a non-refundable tax credit intended to encourage 
private capital investment in low-income communities. The Project will 
comply with all applicable NMTC program requirements. ESD is required 
to approve the Project (and is scheduled to do so at a meeting to be held 
on January 19, 2023) and ESNMC will comply with applicable federal tax 
laws and consummate the transaction. ESNMC is making certain findings 
as part of its approval of the Project. 

 
IV. NMTC Program Background and ESNMC Role 

The NMTC program, enacted in 2000, offers a non-refundable tax credit intended to encourage 
private capital investment in low-income communities.  The U.S. Department of the Treasury’s 
Community Development Financial Institutions Fund (the “CDFI Fund”) allocates NMTCs under a 
competitive application process.  Investors who make qualified equity investments (“QEIs”) in 
community development entities (“CDEs”) reduce their federal income tax liability by claiming 
the NMTC. 
 
CDEs, such as ESNMC, the CDE that is controlled by ESD, apply to the CDFI Fund for an allocation 
of NMTCs.  After an award of NMTC allocation, the CDE uses subsidiary CDEs to attract private 
equity investors who make QEIs in the subsidiary CDEs in order to claim the NMTCs.  The 
subsidiary CDE then makes loans or equity investments in qualified businesses that are located 
in low-income communities. These loans and/or equity investments are made on better rates 
and terms than market. 
 
The tax credit value is 39% of the cost of the QEI and is claimed over a seven-year credit allowance 
period.  In each of the first three years, the investor receives a credit equal to 5% of the total 
amount paid for the stock or capital interest in the subsidiary CDE at the time of purchase.  For 
the final four years, the value of the credit is 6% annually. Investors must retain their interest in 
a QEI throughout the seven-year period. 
 
By federal law, any CDE must be a domestic corporation or partnership that must go through a 
certification process to obtain its status.  Partnerships and limited liability companies (“LLCs”) are 
the preferred subsidiary to structure NMTC projects. ESNMC has created certified subsidiary 
CDEs as LLCs and has sub-allocated and will sub-allocate its NMTCs to one of these LLCs for each 
project. 
 
Through the NMTC program, $71 billion in NMTCs have been awarded to CDEs across the country 
since inception. 
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ESNMC received its first allocation of NMTCs in 2009 in the amount of $30 million. All of this 
initial allocation was deployed in two NMTC projects. ESNMC received a second allocation in the 
amount of $55 million in the 2015-2016 round of the NMTC program. ESNMC deployed all of this 
allocation in twelve projects including the National Comedy Center, SUNY Broome, Hornell 
Medical Village, Boys and Girls Club of Schenectady, Currier Plastics, The Chautaqua Center, ALDI 
(6 stores), 37 Chandler St and Thin Man Brewery. ESNMC received a third allocation in the 
amount of $45 million for the 2021 round of the NMTC program (the “Allocation”).  

V. Overall Structure of NMTC Project Transaction 

The Project will be structured as follows: U.S. Bancorp Community Development Corp 
(“USBCDC”) will make an equity investment in the approximate amount of $6,007,950 (the 
“NMTC Equity”) in a special purpose fund (the “Fund”) wholly-owned by USBCDC and formed for 
the purpose of this transaction. An affiliate of the Borrower, GLOW YMCA Support Corporation, 
will make an approximate $13,502,850 leverage loan to the Fund (the “Fund Loan”).  
 
The proceeds of the Fund Loan and the NMTC Equity will be combined by the Fund and used to 
make two QEIs in the aggregate amount of $19,500,000 in the Subsidiary CDEs. ESNMC will sub-
allocate $9,000,000 of NMTC allocation authority to the Subsidiary CDE and Enterprise 
Community Partners (“Enterprise) will sub-allocate $10,500,000 of NMTC allocation authority to 
the Subsidiary CDE.  The Subsidiary CDEs will use the proceeds of the QEIs from the Fund to make 
loans to the Borrower in an aggregate amount equal to approximately $19,510,800. ESNMC’s 
Subsidiary CDE will pay a fee to ESNMC in the aggregate amount of $360,000. 
 
The balance of funding required by the Borrower will come from a combination of sources 
including Five Star Bank and Coastal Enterprises, Inc (“CEI”) construction and permanent debt, 
Blue Hub bridge loan, and sponsor equity from capital campaign proceeds. 
 
USBCDC will require the Subsidiary CDEs and their managing members, ESNMC and Enterprise, 
to indemnify USBCDC from the recapture or disallowance of the NMTC caused by acts or 
omissions of the Subsidiary CDE, so that USBCDC will be made whole (subject to any caps that 
may be negotiated) in respect to its investment even if the NMTCs are lost or recaptured.  
 
Notwithstanding the foregoing, the structure of the overall transaction and each project is still 
under review and discussion and may be affected by receipt of additional documentation and 
further evaluation by the transaction parties. 
 
VI. Non-Discrimination and Contractor & Supplier Diversity 
 

Pursuant to New York State Executive Law Articles 15-A and 17-B, ESD recognizes its obligation 
under the law to promote opportunities for maximum feasible participation of certified minority 
and women-owned business enterprises (MWBEs) and service-disabled veteran-owned 
businesses (SDVOBs) in the performance of ESD projects.  The Borrower shall be required to use 
Good Faith Efforts (pursuant to 5 NYCRR §142.8 and 9 NYCRR § 252.2(m)) to achieve MWBE and 
SDVOB Participation. In addition, ESD’s MWBE and SDVOB Participation/Equal Employment 
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Opportunity Policy will apply to this project plan. Specific goals related to the total value of ESD’s 
funding will be established on a project by project basis. 
 
VII. Environmental Review 
 

The City of Batavia Planning & Development Committee, as lead agency, has completed an 
environmental review of the project pursuant to the requirements of the State Environmental 
Quality Review Act (“SEQRA”) and the implementing regulations of the New York State 
Department of Environmental Conservation.  This review found the project to be an Unlisted 
Action, which would not have a significant effect on the environment.  The lead agency issued a 
Negative Declaration on September 22, 2021.  ESD staff on behalf of ESNMC reviewed the 
Negative Declaration and supporting materials and concurs. It is recommended that the Directors 
make a Determination of No Significant Effect on the Environment. 

 
VIII. Requested Actions 

The Directors are being asked to adopt, subject to the requirements of Section 16(2) of the UDC 
Act, the herein described General Project Plan (“GPP”), and to make a sub-allocation of up to 
Nine Million Dollars ($9,000,000) from the Allocation for the purposes set forth in the GPP.  The 
Directors are also being asked to delegate to one or more authorized officers of ESNMC, acting 
in its own capacity, or as managing member of the Subsidiary CDE, the authority to determine 
the terms of the NMTC transaction documents and to execute such NMTC transaction documents 
on behalf of ESNMC and the Subsidiary CDE in connection with the closing of the NMTC 
transaction, and to make a Determination of No Significant Effect on the Environment. 
 

IX. Additional Submissions to Directors 

Resolutions  
New York State Map 
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       December 20, 2022  
 

EMPIRE STATE NEW MARKET CORPORATION – Batavia (Finger Lakes Region – Genesee County) 
– New Markets Tax Credit Sub-Allocation to provide financing in the construction of the Healthy 
Living Campus, a collaboration between the GLOW YMCA and United Memorial Medical Center 
– Authorization to Adopt the Proposed General Project Plan (”GPP”); Sub-Allocate New Markets 
Tax Credits ("NMTCs") to an Empire State New Market Corporation (“ESNMC”) Subsidiary; Close 
the NMTC Transaction; Make a Determination of No Significant Effect on the Environment; and 
Take all Related Actions 
              
 
WHEREAS, Empire State New Market Corporation, a New York corporation (the “Corporation”), 
has been certified by the Community Development Financial Institutions Fund (the "CDFI Fund") 
as a "qualified community development entity" (a "CDE"), as such term is defined in the Internal 
Revenue Code of 1986, as amended (the "Code"), the Treasury Regulations and the related 
guidance, and the Corporation is expected to enter into an Allocation Agreement ( the “Allocation 
Agreement"), with the CDFI Fund in connection with an allocation of NMTCs under Section 45D 
of the Code in the amount of $45,000,000 (the “Allocation"); 
 
WHEREAS, the Corporation desires to sub-allocate to ESNMC Subsidiary CDE XI, LLC, a New York 
limited liability company, or another subsidiary CDE of the Corporation (the “Subsidiary CDE"), 
up to $9,000,000 in NMTC authority from the Corporation's Allocation (the "Sub-Allocation") in 
connection with the proposed investment to GLOW YMCA, Inc. to finance the construction of the 
Healthy Living Campus, pay for transaction costs and other related uses that will allow the 
Borrower to increase its community, wellness and healthcare services (the "Project") as 
described in the GPP; 
 
RESOLVED, that the Corporation does hereby adopt, subject to the requirements of Section 16(2) 
of the UDC Act, the proposed GPP for the Project submitted to this meeting, together with such 
changes therein as the President of the Corporation or his designee(s) may deem appropriate, a 
copy of which GPP, together with such changes, is hereby ordered filed with the records of the 
Corporation; and be it further 
 
RESOLVED, the President of the Corporation or his designee(s) be, and each of them hereby is, 
authorized to cause the Corporation to make to the Subsidiary CDE, the Sub-Allocation for the 
purposes of making NMTC financing available to the Project described in the GPP, and 
substantially on the terms and conditions, set forth in the materials presented to this meeting, 
with such changes as the President of the Corporation or his designee(s) may deem appropriate, 
and be it further 
 
RESOLVED, that pursuant to Section 10(g) of the New York State Urban Development Corporation 
Act of 1968, as amended (the “Act”), that there are no families or individuals to be displaced from 
the location of the Project; and be it further  
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RESOLVED, that the President of the Corporation or his designee(s) be, subsequent to the making 
of the allocation, and each of them hereby is, authorized to cause the Corporation to take such 
actions and make such modifications to the terms of the Sub-Allocation as he or she may deem 
necessary or appropriate in the administration of the allocation; and be it further 
 
RESOLVED, that the President or his designee(s) be, and each of them hereby is, authorized in 
the name and on behalf of the Corporation acting in its own capacity, or as managing member of 
the Subsidiary CDE, to negotiate, issue, execute and deliver any and all transaction documents 
and instruments, including but not limited to, operating agreement(s), loan and security 
agreements, indemnity agreement(s), fee agreements, asset management agreements, bank 
accounts, account control agreements, disbursement agreements, and any other security 
agreements, financing statements, notices, requests, demands, directions, consents, approvals, 
waivers, acceptances, appointments, applications, certificates, agreements, supplements, 
amendments, further assurances or other instruments or communications (collectively, the 
"Transaction Documents"), and to take all actions as he or she may in his or her sole discretion 
consider to be necessary or proper to effectuate the foregoing resolutions, including such 
modifications to the terms of the transaction as he or she may deem necessary or appropriate 
and reasonably consistent with the GPP.  Any actions previously taken by the Corporation in 
furtherance of the GPP are hereby ratified and approved. 
 
RESOLVED, that based on the material submitted to the Directors with respect to GLOW YMCA’s 
Healthy Living Campus Project, the Corporation hereby determines that the proposed action will 
not have a significant effect on the environment. 
 
 

*     *    * 
 



 
GLOW YMCA 
Batavia 
Genesee County 
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